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No Association Meeting in April 


At the January meeting of the 
Board of Bar Commissioners, held 
in Louisville, Kentucky, on Janu- 
ary 22nd, the Board of Commis- 
sioners adopted a recommendation 
of the Executive Committee that the 
1943 Annual Convention of the As- 
sociation be postponed until further 
action of the Board of Commis- 
sioners. 


The reason for the postponement 
is, of course, obvious. The Office of 
Defense Transportation has _ re- 
quested the postponement of all con- 
ventions which would cast addi- 
tional burdens on an already over- 
taxed transportation system. As 
was suggested by some of the Com- 
missioners, already a large number 
(about 537 at the present moment) 
of the younger lawyers of the As- 
sociation are now in the Armed 
Services. This segment of the mem- 
bership largely attended the Annual 
Convention, and it was thought that 


their absence might so reduce the 
attendance that the Convention 
could not possibly serve the pur- 
poses for which it is intended. 

It was thought by all of the Com- 
missioners that out of deference to 
the war effort, the convention should 
be postponed, as you will note, until 
further action of the board. If the 
war situation should become such 
that a convention could be held later 
in the year, this would be possible 
under the adopted resolution. So 
long as the transportation problem 
exists in its present severity the an- 
nual meeting will not be held. In 
the event it should be eased, the 
Board of Commissioners will fix a 
date, and the date, in that event, 
will be given proper publicity. 

In lieu of the Annual Convention, 
the Board of Commissioners will 
hold a two-day meeting, on April Ist 
and 2nd, at the Kentucky Hotel in 
Louisville, Kentucky. 
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It was emphasized by the Presi- 
dent and all of the Commissioners 
that the District Bar Meetings 
would be extended in an effort to 
reach every lawyer in the State; and 
in this manner it is hoped that the 
effect of the postponement of the 
Annual Convention will be mini- 
mized. But should the transporta- 
tion problem increase in severity, 
proper action will be taken by the 
Commissioners relative to the Dis- 
trict Meetings. 

This is the first time in many 
years that the lawyers of the State 
have not gathered for the discus- 
sion of their mutual problems and 
welfare. It is one of the misfortunes 
of war and the lawyers will willingly 
accept the decision of the Board of 
Commissioners as a minor contribu- 
tion. 


The following Commissioners 
were nominated without opposition 
during the month of January: 


First District: B. N. Gordon, 
Madisonville, Kentucky. 


Second District: Arthur D. Kirk, 
Owensboro, Kentucky; John B. 
Rodes, Bowling Green, Kentucky. 

Third District: J. R. White, Glas- 
gow, Kentucky. 

Fourth District: Gavin Cochran, 
Louisville, Kentucky. 


Fifth District: J. L. Davis, Lex- 
ington, Kentucky. 


Sixth District: James B. Milliken, 
Newport, Kentucky; D. Collins Lee, 
Covington, Kentucky. 

Seventh District: Francis M. 
Burke, Pikeville, Kentucky. 


It was necessary to nominate two 
Commissioners from the Second and 
Sixth Appellate Districts in view 
of the resignation of Mr. Max B. 
Harlin, Jr., and Mr. Marion W. 
Moore, whose duties with the gov- 


ernment prevent their serving. Mr. 
Terry L. Hatchett did not file for 
re-election because of his service in 
the army. 

Since the above Commissioners 
were nominated without opposition 
an election is not required to be 
held. 


TE 


The State Bar Association occa- 
sionally receives information that 
lawyers in the State, who are being 
called into active service, are re- 
quired to leave their practice with- 
out being able to find other com- 
petent attorneys to take it over. 

It is believed that there may be 
lawyers in Louisville and through- 
out the State who might welcome 
the opportunity of making connec- 
tions with others who are tempo- 
rarily leaving their practice. The 
State Bar Association will attempt 
to operate through the Secretary’s 
office a clearinghouse by means of 
which lawyers desiring such assist- 
ance and those available and willing 
to consider such opportunities may 
get in touch with one another. 

If you are in need of such assist- 
ance or if you wish to consider such 
opportunities as may be offered, 
please send your name with full in- 
formation to the Secretary of the 
State Bar Association. 


Judge Will H. Fulton, of Bards- 
town, became Chief Justice of the 
Court of Appeals January 4th. 


The attendance at the various law 
schools has alarmingly decreased. 
Here are the figures on only a few. 
Harvard decreased from 1,500 six 
years ago to a present enrollment of 
93; Yale has dropped from 375 to 
105; Wisconsin from 400 to 92, and 
other schools report a like decrease. 





Morale 
The Secret Weapon that Will Win the War 


* 


CONGRESS CAN’T VOTE IT 
DOLLARS WON’T BUY IT 
IT’S YOUR JOB TO BUILD IT 


* 


PUT UNITY INTO YOUR COMMUNITY 
Unity starts with U. To win the war, stop private wars at home, 
on the job, with the neighbors. 
Honest apology ends friction—starts teamwork. 
If we all pull together, we'll all pull through. 


BE A RUMOR-STOPPER 
Rumors help the enemy. Trace the facts. Face the facts. Don’t 
exaggerate. 
Make your community gossip-proof, smear-proof, panic-proof, fear- 
proof. 
Every patriot shoots a rumor dead on sight! 


MEET SHORTAGE BY SHARING 
Use all of everything. Don’t hoard. If everybody cares enough, and 
everybody shares enough, everybody will have enough. No waste 
in your ice-box, cash-box, brain-box! 


KEEP THE MORAL STANDARDS OF THE NATION HIGH 


Don’t weaken the home-front by wangling something for yourself 


on the side. 
Dishonesty and indulgence in you saps the nations fighting strength. 
A decent world tomorrow depends on how you live today! 


THE SECRET OF STEADINESS AND INNER STRENGTH IS ON 
EVERY PENNY: 
“IN GOD WE TRUST” 


Telephone wires may be cut, radio stations off the air, but no 
bombardment can stop us from being directed by God. To listen to 
God and obey wherever you are is your highest national service! 
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The story by Howard Henderson, 
published in the Courier-Journal of 
lebruary 17th, about the attempt of 
a lawyer at Shelbyville to earn a 
25 per cent fee for collecting a 
dormant deposit is not one that will 
improve the respect of the public for 
the bar. The solicitation of business 
by a member of the bar has long been 
considered a violation of the ethical 
standards and is condemned by the 
bar and the courts alike. A large 
charge for inconsequential services is 
a complaint often made by the pub- 
lic. Our Association should never 
overlook an opportunity to improve 
the relations between the bar and the 
public and now that most of the pro- 
fessional crooks and shysters have 
been weeded from our ranks, we 
should have time and funds to give 
some attention to violation of the 
ethical rules and thus justify the 
confidence the public of necessity 
must impose in our profession. 


The new Kentucky Revised Stat- 
utes is now in the hands of most 
of the lawyers. Some of the lawyers 
are enthusiastic in their praise of the 
new work, others express disappoint- 
ment. We have noticed that the law- 
yers who are not so well pleased 
with the new publication are mostly 
the older lawyers, those who have 
memorized the section numbers, 
whose long use of the old statute 
enables them to turn to what they 
want without reference to the index. 
Their unfamiliarity with the new 
Statutes is the cause of their dislike 


for it. A few months’ use of the 
new book and we believe this dis- 
like will disappear. Those lawyers 
who express satisfaction with the new 
book emphasize the ease with which 
a section may be located. Generally 
those lawyers who are accustomed to 
use the index of the old statutes pre- 
fer the new one and express their 
appreciation of the work of the com- 
mission. 

The new arrangement is unques- 
tionably superior to the old. The 
lawyers of the State must, and they 
will, become acquainted with this be- 
fore they fully realize its value. 


An evangelist, holding an inspiring 
revival in a Kentucky city, told this 


story. He said, “The Lord and the 
Devil had a dispute over the boundary 
line between Heaven and Hell. In 
the course of the argument the Lord 
said, ‘I’ll sue you,’ to which the Devil 
replied, ‘You can’t, you haven't a 
lawyer.’ ” 

We do not believe that this evange- 
list believes that there are no lawyers 
in Heaven. It is a joke, just that 
and nothing more, but not a harmless 
joke. It is a “chestnut” as old as the 
legal profession. It has been told 
with many variations since civilized 
men established courts. Such jokes 
are unhealthy for the legal profes- 
sion, and keep alive the suspicion 
that a man cannot at the same time 
be honest and a lawyer. There are 
people who profess to believe that 
a man cannot at the same time prac- 
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tice honesty and law. The constant 
effort of the individual lawyer and 
oi the bar associations seems to be 
making little headway toward dis- 
abusing the minds of these naturally 
suspicious people of this unhealthy 
thought. Committees on Public Rela- 
tions of the bar associations usually 
report the relations between the pub- 
lic and the bar to be satisfactory, 
overlooking the prevalence and popu- 
larity of such jokes. 


B. F. Keith, of vaudeville fame, 
practically exterminated the mother- 
in-law jokes, told so frequently a 
generation ago, by forbidding any 
such to be used in any of his theaters. 
He realized that the mother-in-law 
jokes were unfair and damaging to 
the reputation of a host of self- 
sacrificing and God-fearing women. 


Likewise, these jokes aimed at our 
profession are unfair and damaging 
to the profession as a whole and 
to the individual lawyer. 


We as an association would not 
be wasting our time if we should 
devote some time and effort toward 
the elimination of such jokes as re- 
flect upon the honesty and integrity 
of the legal profession. ; 


If we had a statesman who hed 
no ax to grind, who sought not popu- 
larity nor feared adverse criticism, 
who sought not to perpetuate himself 
in office, whose sole idea was to do 
what good he could for America, 
who sought no advantage for one sec- 
tion of the country over another, who 
was not a member of the farm bloc, 
the silver bloc, the labor bloc, nor 
any other bloc seeking some advan- 
tage; who possessed wisdom and un- 
derstanding and used those virtues 
for the benefit of all America, and 
who sought not jobs for his family 
or friends, and who could have his 
way unhampered, he would have ene- 
mies who would seek his political de- 


struction, but the great mass of 
American people would rise up and 
call him blessed, and whether he liked 
it or not he would be drafted to 
serve the people and his unselfish de- 
votion to the welfare of the Ameri- 
can people would inspire such an out- 
pouring of effort that this war would 
be won in a hurry. 


The manpower shortage in war in- 
dustries, much mentioned in the news, 
is not completely convincing to the 
listening citizen, who from his per- 
sonal acquaintances knows men who 
have been denied work because of 
some slight physical defect or because 
of advancing age. 

The reason given for not employ- 
ing men over sixty is, most commonly, 
that they are unable to stand the grind 
of a full day’s work, or that they 
will slow down the line, and thus 
retard production. If age prevents a 
man from performing a full day’s 
work, why not let him do a half day’s 
work, and some other man of like age 
the other half? If two older men can 
do the work of one young man, why 
not let them do it? Why let their 
energy be wasted even though it is 
only half that of the younger man? 
If there is danger of their slowing 
down production, why not start a slow 
line where all the workers are taken 
from the older group and thus reap 
the benefit of whatever energy they 
have rather than not use it at all? 

The time may come when the older 
men will have to be used, but there 
can be no serious manpower shortage 
when the energies of the older men 
are permitted to go to waste. 


Soldiers and sailors and men sub- 
ject to the draft were authorized by 
the Court of Appeals November 20th 
to take the State bar examination 
after completing a year and a half 
of law school work. 
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The Remarkable Case of 
Gerdy Santord 


By JOHN R. ROOD 


EDITOR’S NOTE: 


Mr. Rood was formerly professor of 


law at the University of Michigan and the author of Rood on 


Wills. 
Hon. 
School. 


It was on the 4th of July, at the 
Methodist Sunday School picnic at 
Pilot Knob, at Horseshoe Bend, just a 
little ways above the town. Mary 
Slocum was teacher of the Girls’ 
Class in the Sunday School and also 
language teacher in the high school. 
The Superintendent of the Sunday 
School was George Peck, a success- 
ful manufacturer. Mary had spent 
ull day setting the tables and pre- 
paring all sorts of entertainment for 
the children. Now it was about 
sunset. Mary, weary with her 
day’s work, had sat down on the 
brow of Pilot Knob, and George, 
who had been thinking a good deal 
about Mary, came and sat down 
beside her. “Are you very tired, 
Mary?” “Yes, awfully tired.” Of 
course this was no time and place 
to introduce such a subject, but he 
had been waiting for a chance for 
a private conference with Mary on 
this subject and he blurted out, 
“Mary, will you marry me?” From 
where they sat in the glow of the 
sunset that afternoon the eye could 
follow the river like a thread of 


This story is sent the Journal through the courtesy of 
Alvin E. Evans, Dean of the University of Kentucky Law 


silver in the carpet of green for miles 
above and below the town. Mary 
reflected for a moment and then 
said, “Yes, if you will build a house 
here.” George said, “It’s a_bar- 
gain.” 

The next morning he called up 
Sam Patterson, a real estate broker, 
and said, “Sam, find out who owns 
Pilot Knob and let me know.” So 
Patterson went down to. the 
County Treasurer’s office, as he 
usually did, to find out who was 
the owner, and discovered that in 
some way the property had been 
dropped from the assessment roll 
for years, and as one assessment 
roll is made up from the other, it 
often happens that mistakes from 
one roll Fo copied into the next. 

3affled, Sam went down to the Un- 
ion Title & Guaranty Company to 
search the title and found that there 
had been no transfer of title since 
the Sanford Addition was platted in 
1837. Nobody knew who the 
Sanfords were. Such is fame. But 
Patterson went to the University 
library and looked through the old 
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newspaper files and, sure enough, 
there he found the announcement of 
the wedding of Deborah Sanford to 
Henry Johnson, of Newcastle, New 
Jersey, fortunately not a _ large 
town. He boarded the train for 
New Jersey to look up the title to 
land in a distant state. 

When he reached Newcastle he 
was told, “Yes, Widow Johnson 
lives over there in that little cot- 
tage.” “Mrs. Johnson”? “Yes.” 
“Were you Deborah Sanford’? 
“Yes, why do you come to see me”? 
“Well, I want to get the title to the 
property at Pilot Knob and it seems 
it belonged to your father and he 
never sold it. The title is in him 
today. His estate has never been 
probated.” “My brother Charlie 
and I were the only children. 
Charlie enlisted in the Army when 
Lincoln called for the first 75,000 


volunteers, was in the Army of the 
West at the battle of Shiloh, was 


shot and killed April 6, 1861. His 
body was never recovered. I sup- 
pose I am the sole heir.” So Pat- 
terson finally discovered where the 
title was, went back to get the 
estate probated, got a title insur- 
ance policy from the Union Title 
& Guaranty Company, a deed of 
conveyance from Deborah Sanford 
Johnson. 

George Peck let the contract and 
started building the house at Pilot 
Knob. The commencement of the 
building was such an ambitious en- 
terprise at that place that it caused 
a little talk in the community and 
one evening in the local grocery 
store some of the neighbors were 
talking about it when Olie Hansen, 
a Scandinavian, said he thought he 
once owned that property. He came 
over as a green immigrant and was 
taken in by a city slicker who gave 
him a deed to the property without 
any examination. He remained 
there, farming in a small way and 


using it as his home, but finally, 
some twenty-odd years after, his 
shack burned down and he thought 
he would build better buildings. It 
was then when he went to borrow 
money from the bank, that he dis- 
covered he had no title. So he left. 
They all had a good laugh at Han- 
sen’s expense, but a young man 
there apparently was not convinced. 
He said to Hansen, “I’d like to talk 
to you.” He said, “Mr. Hansen, a 
person who has title to property 
doesn’t lose it by abandoning it. 
Title by adverse possession if pos- 
session held adversely under a claim 
of right for the statutory period. By 
the period of the Statute of Limita- 
tions the land is yours just as much 
as if you had had proper title in 
the first place. With this infor- 
mation and under these circum- 
stances, injunction was obtained 
against waste of Pilot Knob. Peck 
settled with Hansen and the build- 
ing proceeded. 


The house had just been nicely 
finished when a stranger appeared 
in town. It was Gerdy Sanford II. 
It seems that Charies was only 
woundei at Shiloh. He was the 
son of Charles Sanford, who was 
shot at Shiloh, got away, hid, was 
sheltered by a Northern sympa- 
thizer, nursed to health, and married 
his daughter. Gerdy Sanford II 
was the son of that marriage. He 
had often thought of going to see 
his people, whom his mother had 
told him about and had just gotten 
around to doing so and learned that 
this property at Pilot Knob had been 
sold by his Aunt Deborah to George 
Peck and he thought that if his aunt 
could be paid so much for the 
property, why shouldn’t he? Peck’s 
lawyers said, “We don’t rely upon 
Deborah’s title. We have acquired 
title by adverse possession from 
Hansen.” But Gerdy’s lawyers told 
him that did not bar him because he 
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was not of age at the time and they 
had to admit it and so they settled 
also with Gerdy Sanford II. 


About this time excitement arose 
in the neighborhood over the dis- 
covery of oil. A company started 
drilling in the front yard of the 
house. It appears that there had 
been some gold found in the river 
in 1830 and relying upon that, a 
sale of the mineral rights had been 
made to which the purchaser had 
succeeded and no period of adverse 
possession of the surface bars the 
mineral rights and so, with all his 
attempt to acquire his title, he still 
was faced with this development of 
oil, and the more oil they found, the 
worse for him. 

But that wasn’t the end of his 
troubles. It seems that the return 
of Gerdy Sanford II, and the story 
had got into the newspaper. May 


we escape newspaper publicity of 


our titles! For this newspaper ac- 
count fell under the eye of Wil- 
liam Mead, Secretary of the Ameri- 
can Society for Foreign Missions. 
“I have seen that name, Gerdy San- 
ford, somewhere, surely,” he said. 
He went into the vault and found 
the will of Gerdy Sanford, convey- 
ing everything he had to his daugh- 
ter, Deborah, for life, remainder over 
to the Foreign Missionary Society. 
Sut the statute puts no limit on the 
time in which a will can be admit- 
ted to probate and there are cases 
of record where a will has been 
probated sixty or seventy years 
after the death of the testator. 


It was about this time that there 
was a meeting of the historical so- 
ciety of the county and a party was 
designated to write up a history of 
the county. He found that in 1847 
there had been a great 4th of July 
celebration at Pilot Knob and at 
that time Gerdy Sanford was one 
of the speakers and he said to the 
assembled crowd, “I have desired 


to do something for this commun- 
ity and I now dedicate Pilot Knob 
and all the land this side of the 
bend to this city as a park” and 
he was followed by the mayor, who 
accepted the donation and_ the 
Highway Commissioner built some 
roads thereon and it has since been 
the public picnic grounds. It now 
develops why it was that it had 
been dropped from the assessment 
rolls and we may picture George 
Peck’s house as the recreation hall 
in the city park. There is the story. 


—_—— 


A camp paper, the Ft. Dix Gazette, 
has the following, under the heading, 
“Remarks That Ruined My First 
Leave.” 
“The Army will make a man out of 
you.’ 
“You guys got it easy .. . Now 
back in ‘I7 . 
“So you’re what’s defending ME!” 
“Don’t tell me YOU get up at a 
quarter to six.” 
“T’ll take care of your girl while 
you’re away.” 
“I'd love the army but they 
wouldn’t take me.” 
—Chapin Hall, 


in the Los Angeles Times. 


—— — 


This is the newest story to reach 
here from the Amsterdam _ under- 
ground A group of faithful 
Netherlanders began to greet each 
other in the streets by raising their 
hands and shouting “Heil, Rembrandt. 
Heil, Rembrandt.” It was shouted at 
meeting halls and in the market places, 
wherever the people of Amsterdam 
assembled, “Heil, Rembrandt. Heil, 
Rembrandt” . The Gestapo finally 
intervened and demanded to know 
about this new greeting. “The ex- 
planation is quite simple,” was the 
loyal answer. “We heil our best 
painter—the way you do yours.”— 
Leonard Lyons, in the Lyons Den. 





People Who Make Wills 


By LILBURN PHELPS 


EDITOR’S NOTE: 


Mr. Phelps is a practicing lawyer 


at Jamestown and formerly was Clerk of the United States 
District Court for the Western District of Kentucky. 


We, in this country of free enter- 
prise, cannot agree with the famous 
Frenchman, who said, “The first 
enemy of mankind was the one who 
put a fence around a piece of land 
and said, ‘this is mine.’ ” 

Where freedom exists, the idea of 
acquiring property and exercising 
sole dominion over it, takes a deep 
hold upon the imagination and 
furnishes one of the strongest incen- 
tives to industry and self improve- 
ment. Not only does the owner find 
keen satisfaction in the thought that 
he may keep, sell, or give away his 
property but he also clings tena- 
ciously to the right to exercise 
dominion over it after death by 
means of a last will and testament. 


Hidden away in the dusty files of 
the probate courts is many a human 
interest story as absorbing as the 
latest best selling work of fiction. 

The validity of a will if properly 
executed is contestable on three 
grounds only. First, that the testa- 
tor was not of the required age at 
the time he executed the will. 
Second, that he did not have the 
mental capacity required by law in 
such cases. Third, that the testa- 
tor was unduly influenced in some 
manner to make a will that he would 
not have made of his own volition. 


Judges of the higher courts have 
labored diligently in their efforts to 
tell the world just how much mental 
capacity one must have to make a 
valid will. Even as late as the last 


“ 


century, some courts held that “a 
mere glimmering of reason” was 
sufficient. This rule has never been 
adopted in Kentucky. In some 
jurisdictions, wills of persons only 
slightly removed from idiocy have 
been sustained. Stewart’s Ex’r v. 
Lispenard et al., 23 Wend. 255, is 
a typical example. 

Alice Lispenard, the testatrix, 
was all her life incapable of taking 
care of herself. She had a vacant 
expression of countenance—a silly, 
inhuman laugh when spoken to. 
She was not permitted to associate 
with company. She could not be 
taught the Lord’s Prayer, nor to 
read or write. She was finally able 
to spell some words of two syllables. 
This was as far as her education 
could be carried. 


3y her will, she disposed of an 
immense estate. The Court of 
Errors in New York sustained the 
will, maintaining that all persons ex- 
cept idiots and lunatics, if they are 
of lawful age and not under cover- 
ture or constraint, are competent to 
make a will, be their understanding 
ever so weak. 

As a companion to the “glimmer- 
ing of reason” rule, there was the 
rule (and it still exists) that mere 
eccentricity on the part of the testa- 
tor will not invalidate his will. 


In the middle of the last century, 
there was in the Supreme Court of 
Georgia an able judge by the name 
of Justice Lumpkin. In the famous 
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case of Potts v. House, 6 Ga. 324, 
50 Am. Dec. 329, Judge Lumpkin 
earnestly endeavored to tell the 
legal profession of Georgia how 
much mind it takes to enable one to 
make a valid will. Years after his 
profound opinion was published, he 
expressed the opinion in another 
case (Terry v. Buffington, 11 Ga. 337, 
56 Am. Dec. 423) that the lawyers 
of Georgia knew no more about the 
subject then than they did before 
he wrote so laboriously. The great 
judge said, “One thing is certain- 
that eccentricity, however great, is 
not sufficient of itself to invalidate 
a will.” In support of this he cited 
Lee v. Lee, 4 McCord 183. This 
case may be found in 17 Am. Dec. 
722. 

If Mason Lee, the testator, was 
not eccentric, nobody of whom this 
writer has heard or read was ever 
entitled to that distinction. The 


worthy gentleman supposed himself 


to be continually haunted by 
witches. Devils and evil spirits gave 
him a great deal of trouble. Possi- 
bly, they have done the same thing 
to some of the rest of us. He be- 
lieved that all women are witches. 
The learned judge slyly intimates 
that he was more or less of the same 
opinion. 

The record shows that Lee lived 
in the strangest manner—wore an 
extraordinary dress and slept in a 
hollow log. His dress is described 
as an Osnaburg shirt, a negro cloth, 
short coat, breeches, and leggings 
His wearing apparel, at his death, 
was appraised at $1.00. 

Lee had trouble with devils not 
only, but with his relatives, the 
Wigginses. They did him a dirty 
trick one day. Fourteen of them 
banded together, crept upon him un- 
awares and hid themselves in his 
teeth. Now gentle reader, what 
would you do, if relatives imposed 
upon you in that manner? Lee did 


HON. LILBURN PHELPS 
Jamestown, Kentucky 


not hesitate; he was immediately 
equal to the emergency. He had the 
fourteen teeth pulled. He was so 
elated at having outwitted his rela- 
tives that he appeared to suffer no 
pain frem having fourteen sound 
teeth extracted. 


Witches were fond, he said, of 
getting into his hair. He met this 
situation in the same thoroughgoing 
manner as he met the onslaught of 
the Wiggins kin. His simple 
remedy was to shave his head close. 
Besides thwarting the witches, this 
made his wits glib. 

The eccentric gentleman did not 
stop at these measures. He kept a 
nearby blacksmith busy making 
swords of all shapes and sizes. For 
little devils and witches, there were 
small swords. For big devils and 
witches, there were large swords. 

Thus prepared, it is not surprising 
that he finally drove the chief devil 
into a fire place, which he nailed up 
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securely and.then made a mark 
across his room which he would 
never pass. He would sometimes 
send for all his Negroes to throw 
dirt upon the roof of his house to 
drive off ghosts. He had neither 
chairs, tables, nor plate in his house. 
His meat was boar and bull beef 
and dumplings served up in the 
same pot in which it was boiled. 

One might easily recognize this 
eccentric gentleman after reading a 
description of his dress. He made 
his own clothes; they had no but- 
tons; his pantaloons were as wide 
as petticoats, without a waistband, 
and fastened around him with a 
rope. 

He suffered no bull or boar on his 
plantation to be castrated, but this 
was no sign of tenderness of feeling 
on his part, because he cut off all the 
tails of his hogs and cattle close to 
the root. He said the cows made 


themselves poor by fighting flies 
with their tails. 
His business dealings were un- 


usual, to say the least. Once he 
sold a farm for $7,000, to be paid in 
seventeen years without interest, 
and if the purchaser did not like the 
bargain at the end of that time, he 
was at liberty to give it up without 
paying rent. He reasoned this way. 
“If I get $7,000, seventeen years 
from now, that is all I ask; if I have 
to take the land back, it will prob- 
ably be worth ten times as much as 
it is now. How can I lose?” 


The worthy gentleman’s will was 
sustained in the courts on the theory 
that mere eccentricity did not dis- 
qualify him from making a will. 


Of course mental capacity cannot 
be measured as we measure wheat 
or corn, hence the difficulty of 
formulating rules by which we may 
determine whether one has testa- 
mentary capacity or not. One of the 
old writers, Swinborne, states the 


rule in the following rather pic- 
turesque language. 


“Tf a man of mean understanding, 
neither wise nor foolish, but indif- 
ferent as it were, between a wise 
man and a fool, yea though he rather 
inclined to the foolish sort, so that 
for his dull capacity he may be 
termed grossum caput, a dunce, 
such one is not prohibited to make 
a testament unless he be yet more 
foolish and so simple and sottish 
that he may easily be made to be- 
lieve things incredible and impossi- 
ble; as that an ass can fly or the 
trees did walk, beasts and birds 
could speak, as it is in Aesop’s 
fables.” 


A case was recently decided in 
Missouri in which certain eccentrici- 
ties were noted. The testatrix was 
eighty years old when she made her 
will, eighty-one when she died. 


Contestants allege that the old 
lady did not have mental capacity 
to make a will. It was proved that 
she had spells of temper and would 
fly into a rage without sufficient 
cause. Testimony relates such tri- 
fles as the picking up of dead twigs 
fallen from trees on the lawn. One 
day after she had eaten dinner, she 
said she had not had dinner. Wit- 
nesses declared “she had no religion 
and that she was an awful curious 
woman.” 


One Christmastime she took a 
piece of decoration from the tree, 


.threw it on the floor and stepped on 


it. She talked to herself. She cut 
some advertisements from maga- 
zines and said she could buy land, 
sell it, make money and that she 
could have her money and bonds 
buried with her and nobody would 
get it. 


There was more testimony of the 
same sort but the climax of the trial 
was the testimony of witnesses that 
the old lady cut some pictures of 
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bathing beauties from magazines, 
showed the pictures and then lifted 
her dress, partly exposed her leg and 
said, “That is a shapely leg.” Par- 
donable vanity, surely. 

The jury found against the will 
but the Court of Appeals reversed 
the case, holding that there was no 
substantial evidence of mental in- 
capacity. 

In Kentucky, a testator or testatrix 
must be twenty-one years old at the 
time of making a will. In Georgia, 
at one time, males of the age of 
fourteen and females of the age of 
twelve, were held to have testa- 
mentary capacity so far as age was 
concerned. A learned Judge said, 
“This was the English rule until the 
statute of I Victoria, by which the 
testamentary power of infants is 
abolished. It is the rule here still. 
This by way of illustration, we will 
designate as the morning dawn of 
reason, or the break of day of the 
mind in legal contemplation. It con- 
tinues to unfold and expand until it 
culminates to the meridian blaze of 
noon, when no suspicion is enter- 
tained of the competency and free- 
dom to act of the testator. It then 
begins to go down until its disc dis- 
appears beneath the horizon. Still 
there is a mellow glow of twilight 
by which the testator is able to com- 
prehend the contents of his will— 
the nature of the estate he is con- 
veying to his family connection— 
their relative situation to him—the 
terms upon which he stands with 
them—his situation, and the circum- 
stances which surround him.” 


The foregoing is a good example 
of fine writing in which Appellate 
Judges sometimes indulge. The 
same thing can be said in the fol- 
lowing everyday language. A male 
fourteen years old or a female twelve 
years old (if normal) is capable of 
making a will. So is an old man. 


The Kentucky rule is well known. 
One has testamentary capacity 
when he has sufficient mind and 
memory to know the natural objects 
of his bounty, his obligations to 
them and to take a rational survey 
of his property and to dispose of it 
according to a fixed purpose of his 
own. 


Trial judges sometimes instruct 
their juries that the testator must 
be able to know the character and 
value of his estate; otherwise he 
could not make a will. This is about 
the same thing as saying “he must 
have mind enough to take a rational 
survey of his property.” 

It is believed that this rule is 
about as concise and accurate as any 
that can be stated, since mental 
capacity is not susceptible of exact 
measurement. 


A LAWYER I KNOW 


By Harold J. Wilson, Burlington, Iowa 


He is friendly in his office, 

Where he wears a pleasant smile; 

And he never is too busy 

To relax and chat a while. 

But he surely knows his business 

Clear from “A” on down to “Z,” 

Often with involved statistics 

He surprises you and me. 

There’s a canny way about him, 

As he asks you to relate 

What may be your pressing busi- 
ness, 

Then proceeds to set you straight. 

I believe he knows the answers 

That will fit most any case, 

And his sympathetic manner 

Is reflected in his face. 

There’s no need of verse to praise 
him, 


There’s no need of facile pen, 

Everyone who knows him, loves 
him, 

He’s my choice of legal men. 


—From “The Lawyer.” 





The Prosecutor and 
Crime Publicity 


The responsiblity of prosecutors 
to see that defendants in criminal 
cases, even in the trial of war crimes, 
are not prejudiced by newspaper 
publicity is discussed by Assistant 
United States Attorney General 
Wendell Berge in an article, “The 
Prosecutor and Crime Publicity,” in 
the February issue of the Ameri- 
can Bar Association Journal. 

Mr. Berge first discusses the re- 
sponsibility of prosecutors generally 
in criminal trials, declaring that 
“usually the prosecutor should share 
the blame with the newspapers when 
they turn a criminal trial into a 
Roman holiday.” 

In referring to trials of war 
crimes, he says: 

“A state of war naturally and in- 
evitably must create an intense pub- 
lic feeling. Anyone accused or even 
suspected of assisting the enemy is 
at once covered with infamy in the 
public mind. Treason, for example, 
has always been regarded as the 
highest of crimes, and properly so, 
but that is not to say that anyone 
accused of this crime should be 
deemed to be convicted, or that 
lynch law is justified in regard to 
those suspected of treason. The 
same is true of those accused of 
other war crimes. 

“Tt is so easy in time of war for 
a prosecutor to bolster a weak case 
by appealing to the natural senti- 
ments of the community. Witch- 


hunting can be made very popular 
and a public official can build for 
himself a tremendous reputation, at 
least of a temporary nature, by an 
over-zealous drive against all those 
who do not see eye to eye with him 
or with the prevailing majority in 


regard to the conduct of the war. 
Such a course of action is at least 
misguided patriotism, and may well 
amount to a perversion of the essen- 
tial features of the democracy and 
its judicial system, for the continu- 
ation of which the war is being 
waged. 

“The prosecutor must, of course, 
be ever on the alert to safeguard the 
national security and to make the 
processes of the criminal law reach 
down and punish all attempts to en- 
danger the state by the commission 
of any war crime. But in doing so 
the prosecutor must make sure that 
he is in fact serving the state, and 
that he is not whipping up public 
hysteria to such an extent that a 
criminal trial would be a farce. 
When justified by the facts, martial 
law may be invoked to deal with 
threats against the safety of the 
state. But as long as the civil 
courts are functioning, the prosecu- 
tor’s responsibility continues to 
make sure that they function ac- 
cor‘ling to law, that persons accused 
of heinous crimes against the state 
are tried according to the law of. the 
state and not according to the mis- 
guided and uninformed emotions 
and prejudices that are on the loose 
in the community. 

“In trying war crimes the prose- 
cutor must, above all, maintain 
balance and endeavor to see that 
news of such crimes is properly 
presented to the people and that 
they are told all the facts, unless 
military necessity requires in a par- 
ticular case that secrecy be main- 
tained. But he should use his best 
endeavor to make sure that they are 
told facts and that they are not -fed 
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suspicion and unfounded rumor, 
which might so easily prevent a de- 
fendant from being given a fair trial 
to determine his actual guilt.” 


Pointing out that “certain kinds 
of crime publicity sometimes per- 
verts the course of criminal justice,” 
Mr. Berge asks what can be done 
about it. 


“We have a free press and we 
must preserve it,” he continues. 
“Repressive legislation or adminis- 
trative censorship over crime news 
would not work. Nor do we want 
them. The evils attendant upon 
government control of crime news 
would undoubtedly outweigh the 
disadvantages of the present manner 
of handling such news. Education 
of public taste may to some extent 
raise the tone of reporting, but 
there will always be that element of 
the reading public that wants to eat 
its crime news raw, even without 
any seasoning. Part of the press, at 
least, will always pander to this 
morbid interest. To attempt the 
shortcut of forbidding or censoring 
crime news would be a shallow and 
unrealistic approach to the problem. 
On the other hand, it does not seem 
that we should give up in despair 
and concede that nothing at all can 
be done to improve the character 
and quality of crime publicity. 


“Too often the sole responsibility 
for sensational handling is laid at 
the door of the press. Although the 
press could no doubt assume a 
greater responsibility for leadership 
in setting and maintaining higher 
standards, yet we must recognize 
frankly that newspapers and maga- 
zines must live in a competitive 
world; that they must maintain cir- 
culation and sell advertising and 
that business success depends upon 
printing what they can get and do- 
ing it in the way in which the pub- 
lic wants it. 


“Rather than unduly to criticize 
the press, lawyers should examine 
their own professional standards and 
conduct to ascertain whether they 
are not themselves largely to blame 
for the over-emphasis of the sordid 
aspects of crime news. Particularly 
should public prosecutors apply the 
searching light of critical examina- 
tion to their own actions. 


“A realization of the high nature 
of his office will go a long way 
toward helping a prosecutor keep a 
criminal trial as free as possible of 
the evil influence of yellow journal- 
ism. The prosecutor who scrupu- 
lously practices law instead of at- 
tempting to play politics, will not be 
tempted to shape up his case for 
newspaper headlines first and for 
justice afterward. 


“Many criminal trials are dramat- 
ic, and legitimately so. There is 
enough life in them without the 
artificial respiration that is some- 
times applied through the printing 
press, and the prosecutor loses 
nothing by avoiding artificiality. 

“In maintaining balance, _ the 
prosecutor must also be careful to 
avoid the mistake of becoming secre- 
tive about matters which a free 
press is entitled to know. When 
people have no information, they 
proceed to create their own. Only 
recently, during the hearings held by 
a military commission trying eight 
Nazi saboteurs in Washington a 
rather rigid secrecy was maintained 
over a period of days. This was 
not an ordinary criminal trial, and 


“the military authorities were en- 


tirely within their rights in doing 
whatever they saw fit about the 
matter of publicity. Nevertheless, 
the question of whether the public 
should have been given a certain 
minimum of information instead of 
none at all, was considered at least 
an arguable point, and some con- 
cession was finally made, but in the 
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meantime, lacking news, one or two 
reporters did create their own. 
Their information was not wholly 
correct, but that did not prevent 
them from giving it to the public. 
“In the usual criminal case, re- 
porters and the public do have a 
right to learn the facts of the trial. 


Reporters feel that they have a right 
to all the facts they can get, and if 
they are subjected to a restraint that 
is unreasonable, they are likely to 
resent it and to tackle the problem 
through other channels. The re- 
sult may be an embarrassment to 
the prosecutor, sometimes not un- 
deserved.” 





Opinions of the Attorney 
General's Office 


Recent opinions of the attorney 
general’s office are: 

That Fiscal Courts are limited to 
the appointing of a small committee 
to supervise road repairs where no 
county engineer is employed. Mem- 
bers of such committee to receive 
$6.00 per day when serving, and that 
three members of the committee are 
sufficient. 


That prisoners are entitled to be 
credited with $1.00 per day for time 
served in jail on the payment of a 
fine. In cases where the penalty is 
imprisonment at hard labor plus a 
fine and the fine is worked out at 
hard labor the credit is $2.00 per 
day. 


That juries in county, magistrate, 
and police court criminal cases are 
limited to deciding the guilt or inno- 
cence of the defendant and no longer 
can fix penalties of defendants con- 
victed. 


That marriage licenses are valid 
for only 30 days after issuance and 
if used after that time the person 
performing the ceremony is subject 
to a penalty and the marriage itself 
might be voided. 


That the notifying of prospective 
grand or petit jurors by telephone 
is not legal. There must be per- 
sonal service by the sheriff or his 
deputy on the venireman, or by 
leaving a written notice with some 
member of his family over 16 years 
old. 


That county attorneys are entitled 
to 25 per cent of fines and forfeitures 
recovered in prosecutions appealed 
to circuit courts from lower courts. 


That a city must pay state and 
county taxes on property it buys 
under tax foreclosure and holds for 
profit. 


That a county attorney has no 
right to usurp the duties of a county 
jailor as superintendent of public 
buildings. 

That newspapermen in Kentucky 
need not disclose the source of their 
information used in news stories. 

That a jailor’s fees for feeding 
prisoners cannot be increased dur- 
ing the incumbent jailor’s term of 
office. 

That the offices of city assessor 
and county assessor cannot be 
merged in Kentucky. 
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A Lawyer 


In the Army 











PRIVATE GARLAND R. HUBBARD 
Former President Louisville Bar Association 


EDITOR’S NOTE: This is an address delivered by Pri- 
vate Garland R. Hubbard of the United States Army, former 
president of the Louisville Bar Association, at a dinner meeting 
held in Louisville December 15, 1942. 


Tuesday, December 15, 1942. 
Kentucky Hotel, Louisville. 


Mr. President, Distinguished 
Guests, My Friends: 


My presence here tonight on a 
three-day leave indicates that I have 
finished my basic training, or for 
my purposes a reasonable facsimile 
thereof. 

Lest what I say fail to carry the 
full weight of authority I hasten to 
remind you that I am a veteran of 
World War 1, and veterans of the 
last war know more about military 
science than General Eisenhower 
and although they never got past 
Hoboken, they suffered more hard- 
ships and endured more agonizing 
moments than the men at Bataan 
and Corregidor. This is my qualifi- 
cation as an Expert, and after all 


I’m only 15 ranks below MacAr- 
thur. 


I come to you as one who “fit and 
bled” with Pershing. Although 
General Pershing fought in France, 
Senator Chandler and I held the 
lines in the Crucial battle of Lexing- 
ton, the Senator being at Transyl- 
vania and I was up on Limestone 
at the University of Kentucky. 


I am now in the Legal section. 
Progress is slow. One lawyer was 
there seven months before he was 
made a corporal. This got me to 
thinking and I figured that at that 
rate my great, great-grandson will 
become a 3-Star General at the age 
of 80, if he is lucky. 


So I explain away the absence of 
insignia of rank on my _ broad 
shoulders by saying that it takes the 
Army a long time to recognize its 
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best men, however I insist that I am 
making progress. At Benjamin 
Harrison I got up at 4:45, at Bowman 
Field Replacement Center 5:30 and 
now they let me sleep ’til 6 a.m. with 
few interruptions. 


There was no fanfare when I en- 
listed on Friday, November 13 (at 
Louisville). There was no moan- 
ing at the bar when I put out to see 
—what I could do—no hearty hand- 
clasps, and no “happy landings.” 
This was deliberate. My sense of 
chivalry would not permit me to 
add tears to already fluttering fem- 
inine hearts. 

Before divulging any military 
secrets, I want it distinctively under- 
stood that if you perceive any re- 
semblance or similarity to living 
persons or actual conditions exist- 
ing at Bowman Field, it is purely 
coincidental. 


Well before Uncle Sam agrees to 
give you a new suit and undertakes 
to board you, you are given physical 
examination. There are two kinds, 
strict and otherwise, depending upon 
the condition of the liver and state 
of digestion of the examining offi- 
cer. 


The strict one disqualifies you if 
you have either dandruff or ade- 
noids; otherwise they stand you up 
between two doctors who look in 
your ears at the same time. If they 
can see each other, you’re rejected— 
sometimes they don’t go to that 
much trouble, they simply feel you 
and see if you’re warm. 

After you get to the Induction 
Center, they march you over for 
classification. That’s a show. If 
you’re a truck driver, fine; mechanic, 
fine; pharmacist, fine; radio oper- 
ator, fine—but lawyer—“Did you 
say Lawyer?” “Yes sir,” I humbly 
replied. He seemed perplexed. All 
at once a ray of light. “What’s your 
hobby?” he asks. He passes me on 
hoping I’ll make a good cook. 


After Intelligence tests, shots 
(inoculations), and a number 
other things, on Monday, November 
16, 1942, they gave me the oath, my 
dog tags, and uniform and Lawyer 
Hubbard became No. 15335700. 


Then begins a series of periodic 
inspections. Every arm of the mili- 
tary service is carefully inspected 
and the shorter the arm the oftener 
it is inspected. 

You read the bulletins on the 
Bulletin board—in the Latrine—and 
after awhile the list comes in: “Ship- 
ping.” Private Hubbard is on the 
list of 13. We prepare, not know- 
ing where we are going. So on 
Friday I arrive at Bowman Field 
Replacement Center for my Basic 
Training. 

Then they begin to think up the 
nicest things for you to do. If you 
see a covey of soldiers slowly mov- 
ing in fan formation with their 
heads down and from time to time 
spearing something, well, its cig- 
arette butts. The amazing thing to 
me is how soldiers can throw away 
cigarette butts so carelessly when 
they know they are going to have 
to pick them up an hour later. 


Have you dishpan hands? Do you 
put your hands in your pockets in 
the presence of friends? Well, Sir! 
Jergens doesn’t have enough lotion 
to take care of the hands chapped 
on K. P. 


Well, the very next Friday—I was 
shipped again—across the runway 
and assigned to the 27th Air Base 
Squadron. I was very happy, I 
thought I had graduated from Kitch- 
en Police and Canteen Police de- 
tails—I soon found out that no work 
sheets ever follow you — and this 
was only the beginning—a day later 
they got us up at 4:30 and half 
asleep we were herded like dumb- 
driven cattle over to the mess hall 
where the Sergeant, called the 
“pusher” and well named, took 
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charge. He must have been a vic- 
tim of early frustrations—his am- 
bition is to out-Simon Simon Legree. 
“Hay you, Khajewski, get that 
broom” and “hey you, Zippkin, take 
that mop.” All of them Cieslak, 
Cifichiello, Gallego, Gilhooley, and 
so on, were assigned and it looked 
like I might be the overseer, until 
I found myself at the sink with scrub 
brush and soap in my hands along- 
side one Capolio by name. All we 
had to do was wash about 10 thou- 
sand pots and pans. I’d like to have 
an oil painting of myself with my 
hands in that steaming hot water 
struggling with a greasy container 
3 feet high and 2 feet in diameter. 


Then in your spare time you drill 

go through the manual of arms— 
the gas chamber, and listen to lec- 
tures-on the side. In the mean- 
time you have scrambled into an 
army truck and have gone out the 
Dixie Highway to the firing range 
where a Chaplain instructed us in 
the use of the rifle and shot gun. 


It was on Sunday night—the 
temperature was about 15. Snow 
and ice covered the ground. I went 
to bed at 9 when the lights went 
out. It seemed only a few minutes 
later—a flashlight in my face and 
someone shaking me. “Have you 
fired a gun?” he asked. If you knew 
what was coming to you, there was 
an awful temptation to lie. Meekly, 
I answered “Yes.” “Get up,” he 
said, “and put on your leggins. I 
want you on plane guard. Report 
to the guardhouse at once.” 


In a little while the wagon had 
deposited me in front of 3 fighter 
planes. I took the gun from the 
weary sentinel—a boy from Geor- 
gia enjoying the December breeze 
at Bowman Field. 


I had a good chance to look these 
planes over in the 8 hours that I 
“walked my post in a military man- 
ner” without relief. (The shift. is 


6 hours but they failed to relieve me 
on time). 

They are made of Rubber, Gold, 
and Aluminum. They must be be- 
cause they required the personal at- 
tention of some of the best legal 
talent in Kentucky for 3 nights out 
of the last 10. 

The gun is not heavy—at first— 
but after about 4 hours you feel like 
the Empire State Building has fallen 
over on you, and as you feel your 
way through the snow and ice, your 
feet begin to get cold. You have to 
walk fast to keep them warm, and 
as the lights in the distance go out 
and the wind begins to howl and 
bite you begin to realize that the 
practice of law is not so burden- 
some after all; and as you keep your 
lonely vigil, an epic struggle takes 
place in your soul. If any of you 
philosophers desire to commune 
with nature I have the very place for 
you. 

You soon get “bar conscious” in 
the Army. Not the bar you're 
thinking about, but the bars officers 
wear on their shoulders. 


Instead of looking a man straight 
in the eyes, you find yourself 
glancing over at his shoulders and 
the next thing you know, you're 
cock-eyed. 

Kentuckians usually start from 
the bottom and work up—we’re used 
to judging fine horses and this very 
nearly got me in trouble the other 
day. I was walking up near the 
Base Exchange—when 2 officer 
nurses approached—here was the is- 
sue—duty against desire, I observed 
their trim ankles—and then out of 
the corner of her eyes, the blonde 
marked me—duty won—and I gave 
them a snappy salute—which they 
returned and giggled on. 

You don’t change—much—in the 
Army. The scene of your labors 
changes and your uniform. Men, 
here as elsewhere, are ambitious. 
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Corporals desire to be Sergeants and 
Sergeants, Lieutenants. And Lieu- 
tenants, Captains and so on. If 
you'll take my advice, for which I 
expect no fee, you will stand in with 
your corporals and sergeants. They 
can pass on many of the onerous 
and disagreeable duties that may 
otherwise fall to you. Sometimes 
it’s necessary to impress them. If 
they think you stand in with their 
superiors, you begin to take on 
stature. While I was in the Re- 
placement Center, Colonel Stites 
called me over the phone at my bar- 
racks, the corporal answered. Ordi- 
narily he would have sent someone 
after me, instead, he came himself. I 
talked very intimately with Colonel 
Stites. The conversation was long 
and on the friendliest basis. May- 
be what I said didn’t make sense to 
Colonel Stites but I was making 
headway on my end of the line. The 
corporal beamed on me, and from 
time to time a Lieutenant or so 
would come in and they smiled at 
me knowlingly. After this conver- 
sation, I asked the corporal if I 
might use the phone. He asked me 
who I wanted to call. When I said 
General Daugherty, his mouth 
flew open like a cellar door in a 
country village. I called the Gen- 
eral (my law partner) and chatted 
very pleasantly. After that I was 
Private Hubbard instead of 15335700 
—TI intended to relax in the glow of 
recognition but unfortunately I was 
shipped a day or two later before I 
could capitalize on this turn of 
events. 


Seriously, there is no definite 
place in the Army for Lawyers. Oh 
yes, you have the Judge Advocate 
General’s office and this requires a 
few men, but we do not enjoy the 
status of other professions. If you 
are a Doctor or a Dentist, you’re in 
the Medical Corps, if you’re an 


Engineer you’re in the Engineering 
Corps and so on. 

However, in selecting men for 
the Officers Candidate Schools— 
Leadership is the dominating re- 
quirement which is stressed in every 
circular. Out of the ten measuring 
qualifications Leadership is graded 
20 points, and it is my opinion that 
the practice of Law, better qualifies 
a man for Leadership than any 
other profession. This statement is 
certainly borne out by the presence 
of so many officer-Lawyers in the 
Field and in important administra- 
tive posts. 

I intended tonight to take up 
strategy and tactics but I have al- 
ready consumed more than my al- 
lotted time, so if you will arrange to 
get me out at some future date I shall 
be glad to discuss these things at 
your convenience and at length. 





A legal clinic for the benefit of 
soldiers of Bowman Field has been 
established by Attorneys J. Leonard 
Walker, Cyril Sehlinger, and Harry 
Tincher, all of the Louisville Bar. 
They report their clinic to be busy 
and the soldiers seem to appreciate 
the service. 





The entire Hopkinsville Bar is co- 
operating in the establishment of a 
legal clinic at Camp Campbell. Two 
of the local attorneys, together with 
their stenographers, will be on duty 
each Saturday and Sunday afternoon 
to render such legal assistance as may 
be asked of them, to the soldiers sta- 
tioned at Camp Campbell. 





Tile salvaged from the old post 
office at Louisville will be used to 
floor the corridors of Knox County’s 
remodeled court house. 

















Treble Damages Under the 
Price Control Act 


EDITOR’S NOTE: This article is taken with permission 
from the Cleveland Bar Association Journal for November. 
1942. Our court has held in Harrison vs. Herzig, 290 Ky. 445, 
61 S. W. 2nd 908, that all remedies provided by the act are 


enforceable in our State courts. 


The treble damage provision in 
Section 205 (e) (set out in footnote) 
of the Emergency Price Control Act 
of 1942, Public Law 421, 77th Con- 
gress, approved January 30, 1942, be- 
came effective on July 31, 1942, upon 
the expiration of the six-month period 
provided for in that section. 


THE RIGHT CREATED 


This provision gives purchasers for 
use or consumption on or after July 
31, 1942, a right against the seller for 
three times the amount by which the 
purchase price exceeded the ceiling, 
or for $50, whichever may be greater, 
plus reasonable attorney fees and the 
costs. Private persons have no right 
under this section, except where the 
purchase was for use or consumption 
other than in the course of trade or 
business. Where the purchase was not 
for use or consumption, the seller is 
subject to the same treble damage 
penalty but only in an action brought 
by the Price Administrator. The ac 
tion when brought by the Price Ad- 
ministrator is purely a matter of 
enforcement by the Office of Price 
Administration, and this article is con- 
fined to purchases for use or consump- 
tion where the rights of private 
plaintiffs are involved. 


The first sentence of Section 205 
(e) gives the right of action to one 
who buys a “commodity.” The next 
sentence in that section provides that 





it shall apply to the payment of rent, 
and Section 302 (c) of the Act de- 
fines a commodity to include services. 
It is, therefore, very clear that the 
treble damage action applies to the 
payment of rent and to payment for 
services, as well as to purchase of 
commodities. 

Section 205 (e) of the Act provides 
that the action may be brought “in 
any court of competent jurisdiction.” 
This is the same language used in 
Section 16 of the Fair Labor Stand- 
ards Act, 29 U. S. Code, Section 216, 
and the decisions under that act as 
to when an action may be brought in 
state or federal court are directly in 
point. 


PLEADING 


The petition can be drawn very 
simply, something like the following: 

For his cause of action against the 
defendant, plaintiff says that: 

At all times referred to herein there 
has been and there is in effect a 
Federal statute, the Emergency Price 
Control Act of 1942, Public Law 421, 
77th Congress (hereinafter called the 
“Act”). The Act, among other 
things, authorizes the Price Adminis- 
trator to issue regulations establishing 
maximum prices for a commodity or 
commodities, and the Act provides in 
Section 205 (e) that if any person 
selling a commodity violates a regu- 
lation, order or price schedule pre- 
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scribing a maximum or maximum 
prices, the person who buys such 
commodity for use or consumption 
other than in the course of trade or 
business may bring an action either 
for $50 or for treble the amount by 
which the consideration exceeded the 
applicable maximum price, whichever 
is the greater, plus reasonable attor- 
ney fees and costs as determined by 
the Court. The said Section 205 (e) 
became effective on July 31, 1942. 


At all times herein referred to there 
has been and there is in effect, pur- 
suant to the Act, the General Maxi- 
mum Price Regulation (hereinafter 
referred to as “GMPR”), which pro- 
vides that on and after May 18, 1942, 
no person selling at retail shall sell 
a commodity at a price higher than 
the maximum price permitted by 
GMPR, and GMPR further provides 
that the seller’s maximum price shall 
be the highest price charged by the 


seller during March, 1942, for the 


same commodity. .(This paragraph 
and the next should, of course, be 
adapted to cover the specific part of 
Section 2 or Section 3 which is appli- 
cable to the case at hand.) 


The highest price at which the de- 
fendant sold 12-ounce cans of X bak- 
ing powder in March, 1942, was 12 
cents per can. On or about August 
15, 1942, the defendant sold and de- 
livered to plaintiff for plaintiff’s use 
and consumption other than in the 
course of trade and business one 12- 
ounce can of X baking powder, and 
defendant charged plaintiff therefor, 
and received from plaintiff, the sum 
of 20 cents, the said price being 8 
cents above the maximum price per- 
mitted and prescribed by GMPR. 


WHererore, the plaintiff prays 
judgment against the defendant in the 
sum of $50, together with reasonable 
attorney fees and the costs therein. 


Where other price regulations than 
the General Maximum Price Regula- 
tion are involved the above-suggested 


language should be adapted as re- 
quired. The legal division of the 
Office of Price Administration, 70 
Kenyon Building, WAbash 6553, will 
be glad to inform any inquirer as to 
the most recent amended form of each 
of the many regulations and to sug- 
gest forms of pleading them if re- 
quested. 


PROOF 


The plaintiff’s proof in a treble 
damage action will not differ from 
that in an ordinary action except pos- 
sibly as to proof of the regulation. 
All price regulations issued by the 
Price Administrator are filed with the 
Federal Registry Division and pub- 
lished in the Federal Register. 44 
U. S. Code Section 307 provides that 
the contents of the Federal Register 
shall be judicially noticed. Wherever 
any issue is raised as to the existence 
or validity of any price regulation the 
legal division of the Office of Price 
Administration . will be very glad to 
co-operate with anyone in furnishing 
Federal Register copies of the regu- 
lation or in any other way that may 
be appropriate. 


SECTION 205 (e) OF THE 
EMERGENCY PRICE CONTROL 
ACT OF 1942 


If any person selling a commodity 
violates a regulation, order, or price 
schedule prescribing a maximum price 
or maximum prices, the person who 
buys such commodity for use or con- 
sumption other than in the course of 
trade or business may bring an action 
either for $50 or for treble the amount 
by which the consideration exceeded 
the applicable maximum price, which- 
ever is the greater, plus reasonable 
attorney's fees and costs as determined 
by the Court. For the purposes of this 
section the payment or receipt of rent 
for defense-area housing accommoda- 
tions shall be deemed the buying or 
selling of a commodity, as the case 
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may be. If any person selling a 
commodity violates a regulation, or- 
der, or price schedule prescribing a 
maximum price or maximum prices, 
and the buyer is not entitled to bring 
suit or action under this sub-section, 
the Administrator may bring such ac- 
tion under this sub-section on behalf 
of the United States. Any suit or 


action under this sub-section may be 
brought in any court of competent 
jurisdiction, and shall be instituted 
within one year after delivery is 
completed or rent is paid. The provi- 
sions of this sub-section shall not take 
effect until after the expiration of six 
months from the date of enactment of 
this Act. 





Naval Commissions 


The following is taken from the 
American Bar Association’s War 
Letter for January. 

The United States Navy can 
utilize the services of lawyers. The 
broad skills and capacities possessed 
by many lawyers qualify them for 
training in a number of types of 
naval duty. At present the United 
States Navy is interested in two 
classes of men: 


1. Lawyers up to 38 years of age 
possessing law degrees may qualify 
for training in coding, decoding, and 
intelligence work or for armed guard 
duty on merchant vessels; or for 
general sea duty. 


2. A limited number of lawyers 
who have outstanding records of 
accomplishment at the bar and in 
civic work, up to 42 years of age, 
may be used for administrative and 
personnel duty. 


Each of these classes branches off 
into others in which the training 
and experience of lawyers may be 
useful. Members of the bar who are 
interested in serving in the United 
States Navy and sharing in its glori- 
ous traditions should promptly apply 
to their local Office of Naval Officer 
Procurement. Such offices are lo- 
cated in most large cities. Inter- 


ested lawyers in smaller communi- 
ties may secure the location of the 
nearest office by writing to: Office 
of Naval Officer Procurement, 1320 
- ioe Northwest, Washington, 


Lawyers found to be acceptable 
for these types of duty will be com- 
missioned as Lieutenants, Junior 
Grade, if under 36 years of age and 
those between 36 and 42 will be 
eligible for commissions as Lieu- 
tenants, Senior Grade. 


A traveler just back from Ensenada 
Says you can’t buy tires in Lower 
California now. 

At the border, going out of Cali- 
fornia, he had to give up a copy of 
The Times and of the Reader’s Di- 
gest. 

The American official tossed them 
into a bonfire of burning papers, taken 
from other tourists, explaining that 
printed matter might give information 
to the enemy. 

In Tijuana the traveler bought du- 
plicate copies of The Times and 
Reader’s Digest at a newsstand. The 
Times was delivered to him each 
morning in Ensenada.—Tom Treanor, 
in the Los Angeles Times.- 








American Bar Association 
By JOHN L. VEST 


EDITOR’S NOTE: Mr. Vest is a practicing lawyer at 
Walton, Kentucky, and a member of the House of Delegates 
of the American Bar Association, representing the Kentucky Bar 


Association. 


We are in the midst of the great- 
est global conflict ever known in his- 
tory, and a very large number of 
Kentucky Attorneys have through 
voluntary enlistment and induction 
quit the practice of law, and are now 
actively engaged in some branch of 
our war efforts. They are therefore 
at least temporarily removed from 
our midst; but a strong desire exists 
among those who are left for the 
speedy return to their homes of all 
our junior members, as soon as our 
own armed forces and those of our 
Allies can so conquer the Axis pow- 
ers as to insure the peace of the 
world, for centuries rather than for 
decades. 

This war cannot continue in- 
definitely. The gradual attrition of 
physical, mental, and material re- 
sources caused by the highly ac- 
celerated output of all types of re- 
sources must of necessity bring a 
final cessation of active hostilities. 
We cannot but believe that the po- 
tentialities of the resources of the 
Allied Nations so far exceed those 
of the Axis powers. that even though 
we cannot win a quick military vic- 
tory, we can at least eventually win 
by reason of the gradually dwindling 
resources of our enemies. 

But whichever may ultimately be 
the method of victory, there still re- 
mains the problem of postwar re- 
habilitation, both at home and for 
the world at large. Economists, in- 
dustrialists, theologians, teachers, 


philosophers, and those of other call- 
ings in life will all render their con- 
tribution to the rehabilitation prob- 
lems, but I am of the opinion that 
there is no single group of individ- 
uals who will be able to contribute 
more to the solution of postwar 
problems than the attorneys of the 
United States of America. This is 
especially true when organized as a 
national body, acting by and through 
properly selected and constituted 
committees, all united in the attain- 
ment of a common purpose. 


If there be any organized body 
that can serve as a clearing house for 
the united assistance which such at- 
torneys can give, it is the American 
Bar Association, and as a member 
of the House of Delegates of that as- 
sociation, representing the Ken- 
tucky Bar Association, I desire to 
state a few facts which I trust will 
be of general interest to the pro- 
fession throughout Kentucky. 


As of date April 1, 1940 (the date 
of the 1940 census), there were en- 
gaged in the practice of law in 
continental United States 179,554 
attorneys. Of this number, on 
June 30, 1942 (the latest date on 
which accurate data are available), 
there were in good standing in the 
American Bar Association, 30,300 
members, or 16.8 per cent of the to- 
tal eligible membership. 


The objects of the American Bar 
Association as set forth in its con- 
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stitution are enumerated as follows: 


“Its objects shall be to advance the 
science of jurisprudence, promote 
the administration of justice and uni- 
formity of legislation and of ju- 
dicial decisions throughout the na- 
tion, uphold the honor of the pro- 
fession of the law, encourage cordial 
intercourse among the members of 
the American Bar, and to correlate 
the activities of the Bar Associations 
of the respective states on a repre- 
sentative basis in the interest of the 
legal profession, and of the public 
throughout the United States.” 


No one who reads this article can 
readily put in language more 
worthy objectives, when applied to 
the profession of which we are all 
members. 


The American Bar Association 
was organized in 1878, and for a na- 
tional organization whose member- 
ship is limited to the members of the 
bar in good standing to have secured 
a membership of only 16.8 per cent 
of its eligibles, after the lapse of 
sixty-five years, furnishes food for 
reflection among all members of the 
bar, both male and female—for lady 
attorneys are eligible as well as men. 
At the last annual assembly of the 
association held at Detroit, Michi- 
gan, there was quite a “sprinkle” of 
lady attorneys present, and it can- 
not be questioned that their presence 
added a touch of refinement to the 
meeting. 


When we leave the national situ- 
ation and contemplate the situation 
in Kentucky, we must reflect even 
harder, if we are to measure our re- 
flection and thinking by the dwin- 
dling percentage of members of our 
Kentucky bar who are members of 
our national organization. As of 
June 30, 1942, of all attorneys in 
Kentucky (then approximately 3,000, 
instead of 2,661 as reported by the 
1940 Federal census) only 391 were 


members of the national association, 
or 14.7 per cent, thus making Ken- 
tucky the forty-second state from 
the top of the list. Shall Kentucky 
attorneys as a whole be content to 
remain thus far from the top? Does 
any valid reason exist why we 
should not at least aspire to be at 
the top of the list? 


I shall not in this brief article at- 
tempt to set forth at length the 
benefits to be derived from mem- 
bership in the American Bar As- 
sociation. I prefer that those who 
are not members discuss with their 
neighbors who are members and 
learn from them direct. I do ask, 
however, that each attorney in Ken- 
tucky who is not now a member dis- 
cuss with someone who is a mem- 
ber and learn of the many things 
that might be considered benefits. 


The dues are $8.00 per year, or a 
little over two cents per day, but a 
very large part of this sum is rep- 
resented by the American Bar As- 
sociation Journal, a monthly maga- 
zine published by the association, 
and, so far as I know, the only 
monthly magazine on a national 
scale devoted exclusively to the 
legal profession. Every attorney 
should manage to get one copy of 
this magazine and examine it. 
Measured by magazine standards 
it would easily sell in the markets 
for from $3.00 to $5.00 per year. One 
outstanding feature of each issue is 
an article devoted to the discussion 
of the important cases recently de- 
cided, especially those cases decided 
by the Supreme Court of the United 
States. 


In the last issue (February, 1943) 
this article contained approxi- 
mately 25,000 words, and the first 
case discussed is of such far-reach- 
ing effect, especially concerning the 
marital status, that I cannot refrain 
from quoting one sentence from 
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the dissenting opinion of Justice 
Jackson. He said: 


“Tt is not an exaggeration to say 
that this decision repeals the divorce 
laws of all the states and substitutes 
the law of Nevada as to all mar- 
riages, one of the parties to which 
can afford a short trip there.” 


I shall not undertake to discuss 
the merits of the decision, but it is 
very sweeping as indicated by the 
excerpt just quoted, 


Before bringing this article to a 
close, I want to state very bluntly, 
certain statistics for the considera- 
tion of those who read this article. 
Statistics may not prove anything. 
I don’t think they do, but they are 
sometimes pursuasive, and I hope 
that this may be true in this in- 
stance. It is not through any hos- 
tility or malice toward those of 
whom I shall presently speak, that 
I mention these statistics, but mere- 
ly to bring the figures before all-at- 
torneys.of Kentucky for their own 
consideration and reflection. 


These statistics are, I believe, ab- 
solutely accurate, and they are taken 
from the latest available data ob- 
tainable. The table below repre- 
sents a comparison of the member- 
ship of all Federal Judges resident 
in Kentucky and U. S. District At- 
torneys, with those of the judiciary 
and law enforcement officers of 
Kentucky. 


We have four Federal Judges 
resident in Kentucky, and two Dis- 
trict Attorneys. We have seven 
Judges of the Court of Appeals, four 
Commissioners, forty-five Circuit 
Judges, and thirty-eight Common- 
wealth Attorneys. The table fol- 
lows and speaks for itself. 


I do not mean to imply that it is 
one of the essential prerequisites for 
a good lawyer or a good judge that 
he shall be a member of the Ameri- 


can Bar Association. Far from it. 


All I mean to say is that I am sure 
that membership will do him no 
harm. 


Member 


Number A. B.A. 


Federal Judges in Kentucky 4 

U. S. District Attorneys in 
Kentucky 

Appellate Judges of Ken- 
tucky 7 

Appellate Court Commis- 
sioners 4 

Circuit Judges of Kentucky 45 

Commonwealth Attorneys 
of Kentucky 











In conclusion let me say that on 
account of restricted transportation 
facilities and other restrictions, the 
annual meeting of the Kentucky Bar 
Association usually held in early 
April will not be held, and I am 
therefore using this method to con- 
tact the attorneys of Kentucky. If 
any attorney in Kentucky should de- 
sire admission to membership in this 
national association, I suggest that 
such attorney contact the member 
of the Committee on Admission 
nearest to him, who will gladly fur- 
nish application blanks. 

The Committee on Admission is 
composed of the foliowing attor- 
neys, so far as the admission of 
Kentucky attorneys are concerned: 


Hon. Lorenzo K. Wood, Federal 
Building, Louisville, Chairman. 

Hon. Robert T. Caldwell, Second 
National Bank Building, Ashland. 


Hon. Roy Helm, Judge 33rd Ju- 
dicial District, Hazard. 


Hon. Roy M. Shelbourne, Citizens 
Savings Bank, Paducah. 


Hon. H. H. Tye, Williamsburg. 


In conclusion may I urge every 
attorney in Kentucky to think the 
matter over carefully and then 
write one of the gentlemen named 
above. , 





Important Proposals on Jury Se- 
lections Made by Federal Judges 


A committee of federal judges in 
a report to the Judicial Conference 
has made a number of important sug- 
gestions regarding the selection of 
jurors in the federal courts, includ- 
ing a national standard of qualifica- 
tions, which would permit the calling 
of women jurors in all states, and 
provide exemption for workers in es- 
sential war industries, the ascertain- 
ment of qualifications in advance of 
service by means of personal inter- 


views and questionnaires, a limita- - 


tion of two weeks on the time jurors 
shall ordinarily be asked to serve con- 
tinuously, and a more. adequate re- 
imbursement to them for their costs 
of travel and subsistence. It is sug- 
gested that present provisions of the 
law regarding jury commissioners 
should be revised and strengthened, 
and their compensation should be in- 
creased in accordance with the added 
duties assigned to them, that waiver 
of indictment be permitted to prevent 
defendants being held in jail to await 
the calling of a grand jury, that each 
juror be furnished with a printed 
pamphlet setting out his functions, 
that trial jurors be permitted to take 
notes, and that every effort be made 
to secure jurors who possess “as high 
a degree of intelligence, morality, in- 
tegrity, and common sense, as can be 
found by those who make the selec- 
tion.” 


The committee on jury selection 
was appointed by Chief Justice Har- 
lan F. Stone on the authorization 
of the Judicial Conference of Senior 
Circuit Judges and consists of Judge 
John C. Knox, Senior Judge of the 
United States District Court for the 
Southern District of New York, New 


York City, Chairman; Judge Colin 
Neblett, United States District Judge 
for the District of New Mexico; 
Judge Walter C. Lindley, United 
States District Judge for the Eastern 
District of Illinois; Justice James M. 
Proctor, of the United States District 
Court for the District of Columbia; 
and Judge Harry E. Watkins, United 
States District Judge for the Northern 
and Southern Districts of West Vir- 
ginia. A copy of the report has been 
sent to all federal judges, jury com- 
missioners, United States attorneys, 
and federal court clerks, and the com- 
mittee also solicits suggestions from 
bar associations, lawyers, and inter- 
ested laymen. 


At the present time, the selection 
of jurors in the federal courts is 
governed by the qualifications and 
exemptions prescribed for jurors in 
the state courts of the states where 
the court is located. The committee 
points out that there are many dif- 
ferent qualifications which are pre- 
scribed in the various states and that 
exemptions which have grown up 
through the years cover such a wide 
range of business, professional, and 
trade groups that they eliminate from 
jury service a great number of com- 
petent persons. The present unavail- 
ability of large numbers of individuals 
who are engaged in war work, the 
report states, has emphasized the need 
for abolishing exemptions which can- 
not be logically sustained. At the 
present time women are disqualified 
in twenty states, and in fifteen states 
and the District of Columbia where 
they are eligible for service by local 
law, they may claim exemption. The 
committee recommends that they be 
made eligible and called for service 
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in the federal courts. However, the 
committee would give to the district 
judges in each district the power to 
excuse such individuals or classes as 
they believe should not be required 
to serve in accordance with conditions 
existing in their districts. A few 
groups are specifically disqualified in- 
cluding illiterates, criminals, the in- 
firm, certain public officials, ‘members 
of the armed forces, and persons who 
have performed jury service within 
the two preceding years. 


The committee emphasizes _ the 
necessity of preventing either eco- 
nomic or social discrimination in the 
choosing of juries and states that 
jurors in the federal courts “should 
be drawn from every economic and 
social group in the community with- 
out regard to race, color, or politics,” 
but at the same time should consist 
of persons of intelligence and probity. 
Statutes are proposed to bring about 
these changes. 


A summary of the specific recom- 
mendations of the report is as fol- 
lows: 


I. In order that grand and petit 
jurors to serve in United States dis- 
trict courts may be so drawn as to 
be truly representative of the com- 
munity, the sources from which they 
are selected should include al eco- 
nomic and social groups of the com- 
munity. From whatever sources they 
are drawn, those chosen should pos- 
sess as high a degree of intelligence, 
morality, integrity, and common sense 
as can be found by those who make 
the selection. 


II. The choice of specific sources 
from which names of prospective 
jurors are selected must be entrusted 
to the good faith of the clerk and 
jury commissioner, acting under the 
direction of the district judge, but 
should be controlled by the following 
considerations: (1) the sources should 


be so co-ordinated as together to in- 
clude all groups in the community ; 
(2) economic and social status in- 
cluding race and color should be con- 
sidered only to the extent necessary 
to assure that there is no discrimina- 
tion on account of them; (3) when 
women are eligible by law for jury 
service, they should be selected and 
called to serve in the Federal courts; 
(4) political affiliation should be ig- 
nored; (5) unsolicited requests of 
persons who seek to have their names 
placed upon jury lists and unsolicited 
recommendations of names should not 
be recognized; and (6) in determin- 
ing the parts of the district from 
which jurors are to be drawn (U.S.C., 
Title 28, sec. 413) the courts should 
bear in mind the desirability of con- 
serving the time of jurors and pre- 
venting exorbitant travel expense to 
the government. 


III. The statutory requirement 
that Federal courts must observe the 
qualifications ‘and exemptions pre- 
scribed for jurors in the state courts 
should be abandoned, and in its place 
there should be adopted. a uniform 
standard for all Federal jurors, with 
liberal qualifications and very few 
exemptions, leaving to the district 
judges a large degree of discretion in 
determining whether or not certain 
individuals or classes should be sub- 
ject to jury service. A draft of an 
act designed to achieve this is in- 
cluded in the report. These proposals 
give to the district judges general 
powers of supervision in the listing 
and drawing of names for the jury, 
provide in substance that all adult citi- 
zens of the United States, both men 
and women, may be called upon to 
perform either grand or petit jury 
service in the Federal court of the 
district where they reside, exempt 
specifically six groups who should, in 
the opinion of the committee, never 
be called upon to act as either grand 
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or petit jurors, and empower each 
district judge to grant such addi- 
tional exemptions or excuses for 
classes or individuals as may be neces- 
sary to suit conditions within his 
district. 


IV. The office of jury commis- 
sioner, and the jury commission sys- 
tem should be continued, but provi- 
sions of law now regulating them 
should be revised and strengthened. 
To that end, the committee proposes 
drafts of legislation to provide that: 
(1) final responsibility and choice of 
means of selecting jurors rest with 
each district judge; (2) the names of 
all prospective jurors must be chosen 
under the direction of the court by a 
jury commission, consisting of the 
clerk and jury commissioners; (3) 
the per diem compensation of jury 
commissioners be increased to $10.00 
per day for not exceeding 5 days in 


any one month, plus travel and sub- 


sistence allowances; (4) in districts 
where the full time of the commis- 
sioner may be needed for the ade- 
quate performance of his duties, the 
court may with the approval of the 
Judicial Conference appoint a full- 
time salaried jury commissioner; (5) 
in selecting names, the jury commis- 
sion may send out questionnaires, 
conduct personal interviews, and use 
other procedures to determine the 
fitness of those under consideration ; 
(6) prospective jurors failing to re- 
spond or falsely answering questions 
may be punished for contempt; (7) 
throughout the entire process of selec- 
tion the commission may avail itself 
of the facilities of the office of the 
clerk of the court and members of 
his staff; and (8) they must arrange 
for the drawing from the names of 
qualified persons, of the jurors who 
are to be summoned for the various 
terms of court, and at least one of 
them must participate in the drawing. 


V. In order to determine whether 
persons under consideration for se- 


lection as jurors possess the required 
qualifications, the practice should be 
followed in every district of requir- 
ing each prospective juror to answer 
a questionnaire and, where conditions 
permit, to be personally interviewed. 
No name should be placed i in the jury 
wheel or added to the jury lists until 
the jury commissioner and clerk are 
satisfied from the questionnaire or 
interview that the juror is qualified. 
A suggested form of questionnaire 
prepared by the committee is included 
in the report. 

VI. The mechanics of jury selec- 
tion and the form and content of 
records in the office of the jury com- 
mission should be given constant and 
careful attention by the court and the 
jury commission to the end that paper 
work may be at a minimum consistent 
with efficiency. In this the assistance 
of the Administrative Office of the 
United States Courts—and through 
it of the various commercial and busi- 
ness supply houses of the country— 
should be sought. A brief statement 
regarding present and possible jury 
record systems is included in the Re- 
port. 


VII. The waste in the time of 
the jurors and in government funds 
that now results from calling more 
jurors than are needed for trials, and 
from failing to calendar sufficient 
jury trials when jurors are in at- 
tendance can and should be avoide:l. 
This can be accomplished in most 
multiple-judge courts by placing in 
the senior district judge, assisted by 
the jury commission, the responsi 
bility for the administration of jure 
selection, of trial calendars, and of 
the assignment of jurors. In most 
metropolitan districts, central calendar 
systems and jury pools can be used 
to advantage and will promote the 


(See page 32) 
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5, WW. Ayers, Colleway; 9, J.C. Beckham, Shelby; 10, WM. Beckner, Clork; 11, BF. Bennett, Greequp; 12, Wm. Berkele, Gerrord; 13, 8.7. Birkhead, Doviess; 14, Jomes Blockburn, Woodford, 
ond Fulton; 22, Nathan Buchanan, Whitley ond Knox; 23, $.8. Buckner, Hort; 24, W.G. Bullitt, McCrocken; 25, Curtis F. Burnom, Madison; 26, John ©. Correll, Henry; 27, G.D. Chembers, 
. Coline; 35, TJ. Elmore, Groves; 36, Som E. English, Jefferson; 37, H.H. Former, Henderson; 38, W 


Field, Brocken; 39, 4.G. Forrester, Horlon, Perry, Lesiie, Bell; 40, JM Forgy, Butler, 
Simpson; 47, WJ. Hendrick, Fleming; 48, J.S. Hines, Wayne; 49, Thomas H. Hines, Franklin; 50, $.P. Hogg, Owsley, Clay, Jockson; 51, J.W. Holloway, Jewomine; 52, FA. Hopkins, Floyd, Letcher 
Knott, Marion; 60, LW. Losing, Boone; 61, W.W. Lewis, Trigg; 6114, John W. Lewis, Woshington Co.; 62, W.H. Mackoy, City of Covington; 63, W.H. Martin. , 64, John S Mey, Puloshi; 
. JF. Montgomery, Adair; 73, 1.4. Moore, Mercer; 74, Laban T. Moore, Boyd, Lowrence; 75, J.W. Muir, Nelson 74, 14. sean, Critanden, Livingston, 77. RK. O'Ware, Gren: 78, Rabe Porsons, 
15. Wt Aomoey Lowel, Rechcote, 6, Rebt Rade. Warren 87, Morris Sechs, 3rd Dist. Lovieville; 88, H.H. Smith, Hordin; 89, W Scott Smith, Monroe, Metcalfe; 90, 

Maron, 98, LP.V. Williams, Bath, 99, 1M. Weed, Taylor, Green; 100, JF. Woolfolk, Meade; 101 


LA. Spalding, Union; 91, FP 
Bennett H. Young, 4th Dist. Lovieville; 102, Thos.G. Poors; Secretory; 103, Jos.8 
G4. Riley, 110, Jerry Long, 111, Jon. Dormon, 112, Geo. Chapmen, 113, Geo. Kendrick, 114, S.A. Blockburn, 115, Joe R. Newton, Pagew 116, Fl. McChesney, Editor Constitutional Record; 117, 
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(Continued from page 29) 


juror’s comfort as well as economy of 
operation. 


VIII. The present statute author- 
“izing the court to order jurors to be 
summoned by registered mail instead 
of by personal service of the sum- 
mons is satisfactory and should be 
employed uniformly in all districts. 


IX. The assignment to trial work 
of jurors reporting for service should 
be by lot from beginning to end. All 
jury pools or rotating systems of as- 
signing jurors should operate by lot. 


X. The accommodations of the 
courthouse should be such that jurors 
are not required to wait in corridors 
and crowded anterooms to be called 
for service. If a jury pool system is 
used, suitable and comfortable wait- 
ing rooms should be provided. Where 
women jurors are eligible to serve, 
and provisions for their comfort are 
inadequate, the condition should. be 
remedied promptly. 


XI. The use of talesmen for 
petit juries, as authorized by U.S.C., 
Title 28, sec. 417, should be reduced 
to a minimum. It may be that in 
some courts provision of an emer- 
gency panel of jurors who will be 
willing to report within a short time 
upon the receipt of telephoned no- 
tice, if their services are required, 
will serve to eliminate or reduce the 
need for talesmen. 


XII. Except in extraordinary 
circumstances no person should be 
compelled to serve as a petit juror 
for a longer continuous period than 
two weeks, and no person should 
ever be asked to serve as either a 
grand or petit juror oftener than 
once in two years. Legislation 
should be enacted to permit addi- 
tional pay for jurors who serve at 
trials lasting 30 days or more. 


XIII. The method of compensat- 
ing jurors for travel and subsistence 


should be uniform and provision 
should be made for payment of ex- 
penses for subsistence of “out-of- 
town” jurors. The committee pro- 
poses draft legislation to accom- 
plish these recommendations. 


XIV. The committee endorses 
the recommendations of the Judicial 
Conference Committee on Punish- 
ment for Crime! and of the Septem- 
ber 1941 Session of the Judicial Con- 
ference? that provision be made that 
persons lawfully charged with crime 
whose cases are awaiting action by 
grand juries and who desire to plead 
guilty, be permitted to waive in- 
dictment by a grand jury and con- 
sent to be charged by information. 


XV. All jurors should be given 
accurate instruction regarding the 
nature of the duties they will be 
called upon to perform. To this end 
it is recommended that the district 
judge should make it a regular prac- 
tice to deliver general and carefully 
prepared oral charges to the grand 
jury when it is empaneled, and to all 
petit jurors at the time when they re- 
port for service. The preparation of a 
printed pamphlet, stating in simple 
and general terms the functions of 
the petit jury in civil and criminal 
cases and of grand jurors should be 
undertaken by the Administrative 
Office of the United States Courts 
and supplies of the pamphlet should 
be made available to all district 
courts desiring to use it. 


XVI. The present statute per- 
mitting alternate jurors in criminal 
cases to serve only if a regular juror 
dies or becomes ill? should be 
amended to permit the alternate as 
in civil cases to replace any juror 
who for any reason becomes unable 
to perform his duties.* 


XVII. It is suggested that at the 
time they empanel the grand jury, 
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the district judges consider the ad- 
visability of appointing a deputy 
foreman to act as foreman whenever 
the foreman is absent or disquali- 
fied. 


XVIII. In criminal cases the 
number of peremptory challenges 
allowed to the government and to 
the defendant should be the same. 
A reduction of the number of chal- 
lenges allowed a defendant in cases 
other than treason or a capital of- 
fense from 10 to 6 seems desirable 
and if made effective will result in 
substantial savings.® 


XIX. The voir dire examination 
of trial jurors by the judge alone re- 
sults in great savings of time and 
the character of the examination is 
thereby much improved.* The com- 
mittee recommends that this prac- 
tice be followed in all districts. 


XX. The present Federal prac- 
tice which permits the trial judge to 
instruct the jury orally and to com- 
ment upon the evidence is an out- 
standing and satisfactory feature of 
Federal procedure and should be 
preserved. 


XXI. The number of jurors nec- 
essary to dispose of pending cases 
may be somewhat reduced by full 
utilization under the direction and 
with the encouragement of the court 
of the provisions of existing law 
which permit the waiver by the 
parties of their right to jury trial in 
both civil and criminal cases, and of 
the provisions which permit the 
parties to stipulate for trial by juries 
of less than 12 persons or to accept 
verdicts of a majority of the jurors 
rather than unanimous verdicts. 


XXII. Appropriate rules of pro- 
cedure should be framed to make it 
clear that trial jurors may take 
notes, which they should keep con- 
fidential, regarding the evidence pre- 












sented to them and that they may 
take these notes with them when 
they retire for their deliberations." 


XXIII. It has been suggested to 
the committee that in order to re- 
duce to a minimum interference with 
war activities, steps should be taken 
to avoid calling for jury service per- 
sons who are employed in essential 
war industries. The committee is in 
complete accord with this sugges- 
tion. The statute regarding qualifi- 
cations of jurors which it proposes 
and its recommendations regarding 
the use and form of questionnaires 
to be submitted to prospective jurors 
are designed to achieve this purpose. 
Attached to the report is a sugges- 
tion and accompanying form for a 
method now successfully followed in 
one state court, permitting persons 
summoned for jury service who are 
at the time employed in war indus- 
tries to be excused without attend- 
ing personally at court, or obtaining 
a personal excuse from the judge. 
The committee commends this sug- 
gestion for use in those courts 
where it will be of advantage. 


1 Report to the Judicial Conference of 
the Committee on Punishment for 
Crime (June, 1942), pp. 2, 12 and 22. 


2Report of the Judicial Conference of 
Senior Circuit Judges and Annual Re- 
port of the Director of the Admin- 
istrative Office of the United States 
Courts (1941), p. 9. 

3 U.S.C., Title 28, sec. 417a. 

4Cf. Rule 47(b) of the Federal Rules of 
Civil Procedure. 

5 This will require that U.S.C., Title 28, 
sec. 424 be changed. See Lummus, 
“The Trial Judge” (1937), p. 51; Os- 
borne, “The Mind of the Juror (1937), 
p. 6, No. 11. 

6 See Rule 47(a) of the Federal Rules of 
Civil Procedure which authorizes this 
practice. See Report of the judicial 
Council of The State of New York 
(1942), p. 60; Osborne, “The Mind of 
the Juror” (1937), p. 6, No. 14, p. 34. 

7 See 26 J. Am. Jud. Soc. 10 (June, 1942). 





Soldiers’ and Sailors’ Civil Relief 


Important Law Amendments on Debts, Taxes, Mortgages, Leases, 
Interest, Life Insurance, etc. 


By GANSON J. BALDWIN 
Of the New York Bar 


( Author of “Legal Effects of Military Service” ) 


The new law reviewed briefly in this article gives extra- 
ordinary benefits and relief to soldiers, sailors and draftees and 
their families. It is also important to landlords, creditors, mem- 
bers of the bar and the public generally. 


A far-reaching law to allow many 
persons in military service to pay 
off their debts in installments after 
service, cancel their leases, limit 
their interest charges to 6 per cent, 
and aid them in many new ways, 
has been passed by Congress and 
became effective on October 6, 1942. 

Dependents may also obtain relief 
as to their own debts in many in- 
stances under the new law. 

It is the first extensive revision 
of the Soldiers’ and Sailors’ Civil 
Relief Act which had already grant- 
ed relief as to evictions, income 
taxes, real estate taxes, installment 
purchases, repossessions, foreclos- 
ures, mortgages, lawsuits, judg- 
ments, garnishments, attachments, 
life insurance premiums, etc. 

The purpose of the law is to re- 
lieve the men in our armed forces 
from financial or legal difficulties 
which might impair their efficiency 
or morale, or prejudice their rights 
while away from their homes and 
businesses. 


Creditors are not reimbursed by 
the government for losses they sus- 
tain when leases are canceled, inter- 
est rates reduced, etc. 


Obligations Generally. The new 
provisions allow any debt incurred 
before service to be suspended by a 
court during service and paid off 
after service in installments over a 
period equal to the full period of 
service, if ability to pay is reduced 
by being in service. Interest pay- 
ments may also be suspended during 
service and added to the debt. To 
obtain this relief the debtor must 
apply to a court, upon notice to the 
creditor. The court may limit the 
relief to fit the circumstances. 


Taxes. Taxes and assessments 
falling due either before or during 
service may be treated in the same 
way. 


Mortgages. Real estate mort- 
gages and contracts to buy real 
estate, if made before service and 
payable in installments, may be sus- 
pended in the same way, but an even 
longer period after service is allowed 
to pay off the principal and accu- 
mulated interest, the period in such 
cases being the full period of service 
plus the then unexpired period of 
the mortgage or contract. 
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Leases: Leases made before en- 
‘tering service on premises occupied 
for dwelling, professional, business, 
agricultural, or similar purposes may 
be canceled at any time during serv- 
ice by mailing or delivering to the 
landlord, or his agent, a written 
notice effective 30 days after the 
next monthly rent day. No appli- 
cation to a court is necessary. Land- 
lords may apply to a court to pre- 
vent or modify a termination where 
the privilege is abused. 


Interest. Interest is limited to 6 
per cent while in service after Octo- 
ber 6, 1942, on any debt incurred be- 
fore entering service, unless the 
creditor applies to a court and shows 
that the debtor’s ability to pay a 
higher rate is not reduced by his 
being in service, in which case the 
court may fix a fair rate. The 6 
per cent must include charges, re- 
newal charges, fees,-or any other 
charges, except bona fide insurance 
in connection with the debt. 


Life Insurance. Premiums on 
life insurance up to $10,000 (instead 
of $5,000) will be guaranteed by the 
government to prevent lapses dur- 
ing service and two years thereafter 
(instead of one year), if the insur- 
ance comes within the requirements 
of the law. The old requirement 
that loans must be less than 50 per 
cent of the cash value is repealed. 
However, the insurance must have 
been taken out at least 30 days be- 
fore entering service (or before 
October 6, 1942). The insured must 
pay the accrued premiums within 
two years after service, in so far as 
the cash value is not sufficient to 
cover them, and if he fails to do so 
the U. S. A. pays the insurance 
company (and he must reimburse 
the U. S. A., which was not required 
under the old law). 


Assignees of life insurance 
pledged as security for loans, etc., 









before the insured entered service 
cannot turn the policies in for the 
cash value, etc., during his service 
or one year thereafter, except by per- 
mission of a court or by written 
consent of the insured during that 
period, unless the premiums are not 
paid (but premiums are not deemed 
to be unpaid if guaranteed by the 
U. S. A.). Insurance companies as 
assignees under policy loans are ex- 
cepted (but such policies are pro- 
tected if the U. S. A. guarantees 
the premiums). 


Co-makers on Notes. Co-makers 
on notes and other obligations of 
men in service may obtain the same 
relief as indorsers and guarantors, 
the status of co-makers having been 
in controversy under the old pro- 
visions. All persons primarily or 
secondarily liable on a debt of a per- 
son in service may now be protected, 
when relief is granted to the person 
in service. 


Dependents. Dependents who 
themselves have made leases, or 
mortgages, or purchases on the in- 
stallment plan, or secured loans, 
may apply to a court for relief if 
their ability to pay is reduced due 
to the service of the person upon 
whom they are dependent. 


Other New Provisions. Draftees 
now get many types of relief from 
the time they receive an order to 
report for induction. United States 
citizens who joined the forces of 
our allies get the same protection 
as those in our own forces. Sureties 
on criminal bail bonds for a person 
in service may be released when 
service prevents his being produced 
in court. Suits to reposses autos or 


tractors could not be stayed under 
the old law if less than 50 per cent 
had been paid, but the new law 
protects the purchaser if any pay- 
Tax sales and 


ment had been made. 
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tax proceedings are prohibited dur- 
ing service, except by permission of 
a court, and the present provision 
requiring the person in service to 
file an affidavit with the tax collec- 
tor to get such protection has been 
repealed. Local taxation of military 
personnel serving in various states, 
counties, or municipalities where 
they do not regularly reside is also 
prohibited as to income and per- 
sonal property taxes. 





WHAT CAN I DO TO HELP? 





By Gill Robb Wilson, President of the 
National Aeronautic Association 





1. Thou shalt keep thy mouth 
shut. 


2. Thou shalt stay out of Wash- 
ington, both thou and thy conven- 
tions and thy car and thy family and 
thy family’s family and all thy cor- 
respondence and thy personal prob- 
lems; none of these shalt thou bring 
to Washington, for they clutter up 
the works. 


3. Thou shalt not harass thy son 
because he hath not a commission; 
neither shalt thou make him to feel 
the service of an enlisted man to be 
beneath his college education and 
thy colonial background; neither 
shall these things be held against 
him by other enlisted men if thou 
dost not make of them an abomina- 
tion. 

4. Thou shalt not hoard; only the 
squirrel hoardeth and this he doeth 
because he is a squirrel. 


5. Thou shalt not get ants in thy, 


pants to put on a uniform only be- 
cause thou art vain and hast no 
courage to hoe thy row in the place 
where thou art most needed. 


6. Thou shalt walk; even thus 
shalt thou aid to save gas and rub- 


ber; thus shalt thou redeem the price 
of*thy girdle and thy doctor’s bill 
and thy very hide. 

7. Thou shalt not strike, neither 
shalt thou walk out; neither shalt 
thou lock out; neither shalt thou sit 
down on the job; in order that thy 
days may be long in the land which 
the Lord thy God hath given thee. 


8. Thou shalt not in thy confi- 
dence measure the seas, for verily 
they who have thought to hide be- 
hind the seas are full of prune juice. 

9. Thou shalt not fret because of 
evil-doers for thou hast not done so 
well thyself. 

10. Thou shalt not lose faith; thou 
hast lost nothing beyond recovery 
if thy faith be not lost. 

—From National Aeronautics. 





The London correspondent of the 
Manchester Guardian retells what he 
considers the best soldier story of the 
war: 

The officer gave instructions to the 
paratroop man. “I’ll repeat what 
you’ve got to do. The parachute is 
an old type. It may not open at first, 
but you’ve two cords—one on your 
right, one on your left. Well, if it 
doesr.’t open after you’ve dropped 100 
feet, you pull your right cord. If 
nothing happens then, after you've 
dropped another 100 feet you pull! 
your left cord. Then you'll iand at 
a road; keep on to the bend in it, 
and -you’ll find there a small motor-van 
with a machine-gun, Got it? Right!” 

So the soldier dropped. Nothing 
happened. He pulled the right cord 
Nothing happened. Another 100 feet. 
He pulled the left cord. Nothing hap- 
pened. Then the soldier said: “That's 
the British army all over. I don’t 
expect there’ll be no small motor-van 
with a machine-gun at the bend of 
the road neither.”—-W. K. Kelsey, in 
the Detroit News. 
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The recent decision upholding 
what is termed a “quickie” Nevada 
divorce by the United States Su- 
preme Court was “bad law” in the 
opinion of John J. Burns of New 
York City, expressed in an article 
in the current issue of the American 
Bar Association Journal. 


“The record before the Court,” 
Mr. Burns writes, “was in substance 
the history of a ‘quickie’ Nevada di- 
vorce. The situation differed from 
thousands of similar cases only in the 
fact that the divorced couple had the 
temerity and indiscretion to return to 
North Carolina, which does not honor 
such divorces.” 


After discussing the questions of 
domicile, discussed in both the ma- 
jority and dissenting opinions of the 
Court, Mr. Burns adds: 


“Hard cases make bad law. This 
was a hard case from the viewpoint 
that Nevada divorces, though subject 
to collateral attack in nonsupport and 
kindred actions, usually have enjoyed 
practical immunity from criminal 
prosecution. That it made bad law 
seems equally obvious, since by the 
decision and the failure to inquire 
into the shabby claims of domicile, 
the Court, for the moment at least, 
is taken to be endorsing this dishonest 
divorce technique. 

“The collusiveness of the proceed- 
ing in the West is so obvious that 
one suspects that the Supreme Court 
was prepared in any event to give its 
assent to the current notorious prac- 
tice of obtaining ‘quickie’ divorces. 

“Domicile was a basic jurisdictional 
issue. On it depended the validity of 
judicial action even in Nevada. The 
infirmities of the claim of domicile 


A “Quickie” Nevada Divorce 





did not lurk in the record of a com- 
plicated proceeding. Here is a case 
which involved more than the free- 
dom of two persons. It involved the 
claim of North Carolina that its 
domiciliaries should respect the laws 
and policies of their state. 


“A decision sending the case back 
for a fuller development of the issue 
of domicile and particularly of good 
faith would have avoided the reversal 
of a leading decision. Moreover, the 
Supreme Court would have avoided 
its present plight of seeming to have 
endorsed a collusive divorce. Further- 
more, by such action the Court with 
its great moral prestige would be re- 
garded by the Bar and by the general 
public as having frowned upon a 
growing practice which amounts to 
nothing but downright perjury. 


“The case raised a constitutional 
issue of the first importance which 
touched and concerned not only prop- 
erty rights but the most intimate and 
sacred of personal relationships. It 
was therefore an ideal case for that 
judicial self-restriction which a mat- 
ter of this importance and delicacy 
required. 


“Because the decision is not war- 
ranted by the authorities, because it 
is in violation of the Court’s own 
rules in constitutional cases, because 
it excludes judicial control over the 
application of the full faith and credit 
clause, because no sound practical or 
theoretical arguments support it, be- 
cause it impinges on the reserved 
powers of the several states, because 
it has introduced an element of con- 
fusion harmful to practicing lawyers 
and because the Court appears to 
have condoned an immoral system, 
the case cannot be defended and 
ought to be condemned.” 














The Kenton County Bar Associa- 
tion held its annual election on De- 
cember 12th. Mr. James E. Quill was 
elected president ; Mr. Ervin L. Bram- 
lage, vice-president; Mr. Andres W. 
Clark, secretary; and Mr. John L. 
Cushing, treasurer and librarian. 


Mr. Robert K. Cannon, Mr. Wiil- 
liam B. O’Neal, and Mr. Gordon 
Walker, all of the Covington Bar, 
are now serving in the armed forces 
of the United States. 


Attorney William C. Ware, former 
treasurer of the Covington Bar Asso- 
ciation, is now in the Army Engi- 
neer’s Department of the Federal 
Government. 


Hon. D. Collins Lee, of the Cov- 
ington Bar, is serving out the un- 
expired term of Hon. Marion W. 
Moore as a member of the Board of 
Bar Commissioners of the State Bar 
Association. Mr. Moore is in the 
army. 


Attorney Robert L. Smith, of the 
Corbin Bar, spoke before the Citi- 
zen’s Forum of Corbin, December 
20th. Mr. Smith used as his subject 
“Servant of the People,” the address 
was the story of the Constitution. 


County Attorney Wm. J. Chumbley, 
of Russell County, suffered a broken 
leg in December and was confined in 
a Louisville hospital in December and 


January. Hon. Terril A. Wilson 
served as County Attorney during his 
absence. 


Hon. Thomas M. Logan, of Cov- 
ington, has resigned his place as spe- 
cial assistant to the U. S. Attorney 


General to become enforcement at-, 


torney for the Covington Defense 
Area Rental Office. 


Hon. P. M. Basham, of Hardins- 
burg, is serving as Commonwealth’s 
Attorney of the 9th Judicial District 
for the duration. The regular com- 
monwealth’s attorney, Milton Whit- 
worth, of Brandenburg is serving in 
the army. 


Attorney Aubrey Hester was 
elected City Attorney of Mayfield by 
the City Council December 7th. He 
will fill a vacancy caused by the death 
of Attorney R. E. Johnston. 


County Attorney William H. 
Natcher, of Warren County, is now 
a lieutenant, junior grade, in the 
United States Navy and has reported 
for duty. Hon. Leland H. Logan is 
serving as County Attorney during 
the absence of Mr. Natcher. 


Hon. D. C. Ross, of McLean 
County, was elected president of the 
County Attorneys Association at the 
meeting of the association in Janu- 
ary. 


Attorney Lovel Liles, of Greenup 
County, was appointed science teacher 
by the Raceland District Board of 
Education, January 11th, in the Race- 
land High School. 


Hon. J. Wirt Turner, of New 
Castle, has assumed his duties as 
Judge of the 12th Judicial Circuit. He 
succeeds Judge C. C. Marshall who 
resigned. Judge Marshall resigned in 
compliance with an election contest 
settlement. 


At a meeting of the Fayette County 
Bar Association, held January 9th, 
Hon. Leer Buckley was elected presi- 
dent ; Rufus Lisle, first vice-president ; 
William B. Martin, second vice-presi- 
dent; Lasserre Bradley, secretary; 
and Robert Stilz, treasurer. 
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Hon. Harry M. Snyder, of the 
Corbin Bar, has announced himself as 
a candidate for the Republican nomi- 
nation for Clerk of the Court of Ap- 
peals. 


Attorney O. T. Kaltenbacher, of 
Shelbyville, who has had his office 
in the basement of the Shelby County 
Court House for twenty-two years, 
has moved to the main floor. 


Hon. Eli G. Wesley is serving as 
County Attorney of Casey County to 
fill a vacancy caused by the resigna- 
tion of Attorney Oliver Popplewell, 
who has accepted a position in de- 
fense work. 


Attorney James C. Lyne, of Rus- 
sellville, has been appointed as the 
community service member of the 
War Price and Rationing Board of 
Logan County. 


Hon. H. E. McElwain, our presi- 
dent, addressed a joint meeting of the 
Commonwealth’s Attorneys Associa- 
tion, the County Attorney’s Associa- 
tion and the County Judges and 
Sheriffs, at the Kentucky Hotel in 
Louisville, December 29th. 


Pvt. Garland R. Hubbard, formerly 
president of the Louisville Bar Asso- 
ciation, addressed a meeting of that 
organization December 15th, relating 
his experiences as a private soldier. 


Attorney John H. Clark, Jr., of 
Maysville, was married January Ist 
to Miss Sarah Elizabeth Loyd, of 
Maysville. 


Sergeant T. K. Helm, Jr., of the 
Louisville Bar, but now serving in the 
army, was married January 2nd to 
Miss Nell Hunt Hoge, of Louisville. 


County Attorney Lloyd A. Mac- 
Donald, of Fleming County, is now 
in the armed service. During his ab- 
sence Attorney Harry Wallingford, 
of Flemingsburg, will serve as County 
Attorney. 


Attorney Herbert Schultzman, of 
Paducah, was appointed acting price 
attorney for the O. P. A. in Kentucky 
on December 14th. He replaces At- 
torney Watson Clay, who resigned. 


Attorneys Hunter Shumate and 
Tom Shumate, of Irvine, have opened 
a law office at the corner of Main 
and Second streets in Richmond. The 
firm name is Shumate and Shumate 
and they will divide their time be- 
tween Irvine and Richmond. 


Hon. W. R. Reasor, of the Shelby 
County Bar, is serving as County 
Judge of Shelby County while County 
Judge Coleman Wright serves in the 
army. 


Attorney Herman Cohen, of the 
Jefferson County Bar, is now captain 
of Co. B, First Regiment, Kentucky 
Active Militia. 


Hon. Farland Robbins, of Mayfield, 
was admitted as a member of the 
United States Supreme Court Bar, 
February 11th. 


Hon. J. Basil Preston, of the Glas- 
gow Bar,” who volunteered for the 
army some months ago, has been 
made a lieutenant and assigned to the 
armored engineers. 


The Henderson County Bar Asso- 
ciation has re-elected all its officers 
for one more year. Those re-elected 
are, N. Powell Taylor, president; 
E. L. McDonald, vice-president ; and 
S. O. Heilbronner, secretary. 


Attorney Robert H. Riggs, of Rus- 
sell, is the new City Attorney there. 


He assumed the duties December 


15th. 


Judge Watt M. Prichard, of Ash- 
land, addressed the annual fellow- 
ship dinner of the three adult classes 
of the Mead Memorial Church at Ash- 
land, January 29th. 
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Hon. S. D. Hodge, of Princeton, 
assumed the duties of County Attor- 
ney for Caldwell County December 
14th. He will serve while the regular 
County Attorney, Clauscine Baker, 
serves in the army. 


The Louisville Bar Association at 
its annual December meeting elected 
Allen P. Dodd, Jr., president ; Thomas 
H. Young, first vice-president ; 
Stuart E. Lampke, second vice-presi- 
dent ; Ralph H. Logan, secretary ; and 
M. J. Duffy, Jr., treasurer. 


Attorney E. M. Nichols, of Madi- 
sonville, has the sympathy of the bar 
in the loss of his wife. Mrs. Nichols 
died in Louisville, November 16th. 


Attorney Charlie Wylie, of Lexing- 
ton, is the new Kentucky chairman 
for the Junior Bar Conference of the 
American Bar Association. 


Attorney Homer G. Sullivan, of the 
Covington Bar, is now a soldier in 
the army. Before he joined the army 
Mr. Sullivan was a treasury agent 
in the Knoxville, Tennessee, office of 
the U. S. Treasury. 


Judge Wesley Vick Perry, of the 
Court of Appeals, became a Commis- 
sioner of that body January 4th, when 
his term as an elected member of 
the tribunal expired. 


As chairman of the contact com- 
mittee of the National Defense Com- 
mittee of the State Bar Association, 
Miss Katherine Overstreet, of Louis- 
ville, has been responsible for the es- 
tablishment of legal clinics at Louis- 
ville, Owensboro, and Morganfield 
for the benefit of the soldiers. 


Judge Robert H. Winn, of Mt. 
Sterling, was the guest speaker at a 
joint meeting of the Mt. Sterling 
Woman’s Club and the Junior 
Woman’s Club of Mt. Sterling, Janu- 


ary 19th. Judge Winn’s subject was 
“Ramblings Abroad.” 


Attorney Arthur T. Iler, of the 
Jefferson County Bar, is a new as- 
sistant to the Attorney General at 
Frankfort. He assumed his duties 
February Ist. 


The Lexington Bar Association’s 
annual dinner honoring members of 
the Court of Appeals was held Janu- 
ary 6th. The speakers included Judge 
N. Porter Sims, of the Court of Ap- 
peals; Circuit Judge Chester D. 
Adams; and Robert C. Stilz, of the 
Lexington Bar. Hon. Robert Odear 
was the toastmaster. 


Miss Georgia Mae Nelson, Padu- 
cah’s only woman attorney, has been 
appointed assistant attorney for the 
land acquisition office at Paducah. 


The picture of the 1890-91 Con- 


stitutional Convention, published with 
this issue of the Journal, was obtained 
through the effort of Hon. Wallace 
McKay, of the Jefferson County Bar. 


The Cleveland Law Library Asso- 
ciation would like to complete its file 
of the State Bar Journal. They need 
Nos. 2 and 3 of Volume 1, No. 1 
of Volume 3, and No. 3 of Volume 4. 
Any lawyer who does not keep files 
of the Journal and has these num- 
bers will gain the thanks of the Cleve- 
land Law Library by communicating 
with Mr. Arthur W. Fiske, Librarian, 
Cuyahoga County Court House, 
Cleveland, Ohio. 


Attorney Boman L. Shamburger, 
of the Louisville Bar, now serving in 
the army, has been promoted to first 
lieutenant. 


Attorney Astor Hogg, of Harlan, 
has announced himself as a candidate 
for Commonwealth’s Attorney of the 
26th Judicial District to fill out the 
unexpired term of Hon. D. B. Smith, 
who is now serving in the army. 
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Attorney Carl H. Ebert, of New- 
port, is the new president of the 
Campbell County Bar Association. 
James B. Milliken is the new vice- 
president; Frank V. Benton, Jr., the 
new secretary; and Martin Kirchhoff, 
the new treasurer. 


Attorney Francis C. Bryan, of 
North Middletown, is now associated 
in the practice of law with Reid 
Prewitt, of Mt. Sterling. 


Attorney John H. Clarke, Jr., of 
the Maysville Bar, was married to 
Sarah Elizabeth Loyd, of Maysville, 
on January 1, 1943. 


H. Pate Wells, 36, of Smithland, 
was disbarred from law practice 
by the Court of Appeals and 
J. R. Wells, 61, of Smithland, was 
suspended for six months. The 
penalties were meted after the court 
sustained charges of unprofessional 
conduct brought by the State Bar 
Association. The Bar Association 
charged “excessive use of intoxicating 
liquors” against J. R. Wells, and de- 
clared that because of this he had 
failed on occasions to represent his 
clients properly. Charges against H. 
Pate Wells included intoxication in 
court “on numerous occasions,” fail- 
ing to appear in court in behalf of 
clients, giving bad checks, failing to 
render legal services for which clients 
had paid, and failing to account for 
collections. The Bar Association 
added that he had been indicted in 
McCracken County on charges of ob- 
taining money under false pretenses. 


Judge Gus Thomas, of the Court 
of Appeals, and Mrs. Thomas cele- 
brated the Judge’s 79th birthday and 
the 40th anniversary of their wedding 
at Frankfort, December 18th. 


Hon. Thomas D. Grubbs, of the 
Mt. Sterling Bar, was appointed 
County Judge of Montgomery County 
by Governor Johnson December 17th. 
He succeeds Hon. Earl W. Senff, 
deceased. 


Committees appointed by the May- 
field and Graves County Bar Associa- 
tion met December 9th and drew 
resolutions of sympathy and devotion 
in the death of C. W. Wilson, former 
Graves County Circuit Clerk, and in 
the death of Judge R. E. Johnston, 
former Graves County Judge. 


Attorney Joseph Lea Lenihan, of 
Louisville, is now in the army and 
has been assigned to the Judge Advo- 
cate’s office at Ft. Knox. 


Hon. Marcus C. Redwine, of Win- 
chester, served as special judge in the 
Breathitt Circuit Court in December. ° 


Mr. Watson Clay, formerly with 
the O. P. A., is now associated with 
the firm of Ogden, Galphin, Tarrant 
& Street, of Louisville. 


Again the Journal dutifully reports 
the deaths occurring in our ranks 
heretofore unreported. 

William Sampson of Harlan at 
Harlan, December 10th. 

Ben Golden of Pineville at Lexing- 
ton, December 11th. 

Earl W. Senff of Mt. Sterling at 
Mt. Sterling, December 7th. 

Walter Points of Sherman at Sher- 
man, December 7th. 

Harry L. Hawkins of Newport at 
Dayton, January 10th. 

J. Thomas Baber of Winchester at 
Winchester, January 3rd. 

J. W. Blackburn of Versailles at 
Versailles, November 20th. 

R. E. Johnston of Mayfield at May- 
field, December Ist. 

C. W. Bennett of Dixon at Dixon, 
January 15th. 

James M. Benton of Winchester at 
Winchester, January 30th. 


James E. Plummer of Covington 
at Cincinnati, February 5th. 





Current Annotations to Kentucky 
Constitution and Kentucky 
Revised Statutes 


EDITOR'S NOTE: The Statute Revision Commission has 
made available for publication in the Bar Journal annotations 
covering all decisions from 285 Ky. 1 to 292 Ky. 562. In order 
to conserve space, the publication has been limited to the cita- 
tions alone. All references to the Southwestern Reporter are 
to the Second Series, the symbol “(2d)” having been omitted 


to save space. 


Sec. 1 
Ky 24, 149 
Ky 626, 151 
Ky 417, 164 
Ky 437, 164 
Ky 561, 164 


Sec. 2 
Ky 1, 146 
Ky 626, 151 
Ky 410, 161 
Ky 417, 164 
Ky 561, 164 
Ky 829, 165 
Ky: 288, 166 


Sec. 3 

y 786, 151 
834, 155 
656, 157 

, 793, 160 
, 826, 158 
y 417, 163 
, 326, 166 


Sec. 5 
437, 164 


Sec. 6 
629, 154 


KENTUCKY CONSTITUTION 


755 
758 
597 
972 
818 





291 Ky 
292 Ky 


285 Ky 
286 Ky 
290 Ky 
290 Ky 


285 
287 
287 
287 
287 
288 
291 
291 


Sec. 7 
50, 163 SW 
204, 166 SW 


Sec. 10 
628, 148 SW 
561, 151 SW 
529, 161 SW 
542, 162 SW 


Sec. 11 
394, 147 SW 
22, 152 SW 
467, 153 SW 


y 492, 153 SW 


517, 154 SW 
447, 156 SW 
44, 163 SW 
589, 165 SW 


y 204, 166 SW 


Sec. 13 


407, 156 SW 


417, 164 SW 


Sec. 14 
522, 154 SW 
532, 156 SW 


y 445, 161 SW 
y 417, 1644 SW 





Sec. 15 


Sec. 16 


386, 158 SW 970 


44, 163 SW 


Sec. 17 
416, 156 SW 
446, 159 SW 


Sec. 19 
502, 148 SW 
656, 157 SW 


Sec. 26 


‘y 829, 165 SW 


Sec. 27 
532, 156 SW 
793, 1690 SW 


Sec. 28 
631, 157 SW 


y 793, 160 SW 


502, 161 SW 
288, 166 SW 


Sec. 29 
656, 157 SW 
829, 165 SW 


y 288, 166 SW 


y 326, 147 SW 1029 


5 





AS AS Ad AS 


ht’) 


KENTUCKY STATE BAR JOURNAL 





Sec. 51 Sec. 124 Sec. 159 
, 523, 148 288 Ky 358, 156 SW 285 Ky 17, 146 SW 


173, 150 288 Ky 631, 157 SW 286 Ky 114, 149 SW 
511, 154 286 Ky 119, 149 SW 


y 656, 157 Sec. 133 292 Ky 374, 166 SW 


y 562, 159 
144, 163 
y 829, 165 
288, 166 


Sec. 59 
340, 152 
834, 155 

y 451, 159 
829, 165 
326, 166 


Sec. 60 


y 829, 165 SW 
Ky 288, 166 SW 


Secs. 63, 64, 65 
Ky 132, 163 SW 


Sec. 77 
Ky 433, 153 SW 


Sec. 91 
Ky 829, 165 SW 


Sec. 93 
Ky 829, 165 SW 


Sec. 109 
, 793, 160 SW 


Sec. 110 
249, 147 SW 
y 300, 147 SW 
y 153, 151 SW 
y 756, 157 SW 
y 277, 158 SW 
714, 160 SW 
y 188, 160 SW 
654, 165 SW 
666, 165 SW 
766, 165 SW 
140, 166 SW 


Sec. 123 
57, 155 SW 





, 104, 155 SW 


Sec. 141 


ry 557, SW 


Sec. 144 


, 293, 161 SW 


Sec. 145 


<y 433, 153 SW 


92, 158 SW 


Sec. 147 


<y 790, 156 SW 


Sec. 150 


cy 433, 153 SW 


Sec. 151 


, 629, 154 SW 


Sec. 152 


, 796, 162 SW 


12, 165 SW 


Sec. 157 

14, 146 SW 
17, 146 SW 
800, 149 SW 


‘y 119, 149 SW 
y 841, 151 SW 
cy 297, 156 SW 
, 790, 156 SW 


157 SW 
158 SW 
163 SW 


. 157a 
146 SW 
149, SW 

, 163 SW 


. 158 
146 SW 
149 SW 
156 SW 
, 157 SW 


844 


889 


736 


761 
817 


54 
15 
523 
738 


1040 


12) 
844 
321 
649 
302 


15 
738 
485 


15 
738 
121 





Sec. 163 


y 805, 165 SW 


Sec. 164 


<y 805, 165 SW 


Sec. 165 
693, 157 SW 


Sec. 170 
543, 151 SW 


Sec. 171 


<y 298, 147 SW 
y 202, 150 SW 


522, 154 SW 


, 742, 157 SW 


Sec. 172 


, 809, 155 SW 
y 742, 157 SW 


Sec. 178 
374, 166 SW 


Sec. 179 
850, 151 SW 


y 656, 157 SW 


Sec. 180 
69, 149 SW 
114, 149 SW 


Cy 203, 158 SW 


451, 159 SW 


y 681, 162 SW 


267, 163 SW 
374, 166 SW 


Sec. 181 
25, 160 SW 


Sec. 184 
543, 151 SW 


Sec. 193 


y 687, 160 SW 





KENTUCKY STATE BAR JOURNAL 





Sec. 230 
288, 166 SW 


Sec. 231 
y 834, 155 SW 


Sec. 233 
829, 165 SW 


Sec. 235 
104, 155 SW 
1, 157 SW 


409 


469 





285 Ky 


288 Ky 
290 Ky 


287 Ky 
288 Ky 
290 Ky 
291 Ky 


Sec. 237 
9, 146.SW 


Sec. 242 
407, 156 SW 
786, 163 SW 


Sec. 244 

340, 152 SW 
734, 157 SW 
690, 162 SW 
184, 163 SW 


56 





286 
286 
286 
291 


289 


286 


Sec. 246 

477, 150 SW 
610, 150 SW 
786, 151 SW 
109, 163 SW 


Ky 
Ky 
Ky 
Ky 


Sec. 247 
Ky 808, 160 SW 
Sec. 251 


Ky 73, 149 SW 


KENTUCKY REVISED STATUTES 


3.030 

363, 163 SW 
12.160 

829, 165 SW 
15.020 

829, 165 S 


21.050 
666, 165 
766, 165 
140, 166 


21.060 
249, 147 
245, 150 
269, 150 
608, 151 
833, 155 §$ 

, 156 

157 
158 
160 
160 
162 
163 
163 
163 
164 
164 
165 
165 


278, 
434, 
504, 
533, 
610, 165 

Ky 613, 165 

Ky 654, 165 SW 


820 


820 


820 


342 





286 
286 
287 


y 478, 


21.080 
525, 151 
608, 151 
635, 154 
663, 155 
150, 155 
156 
434, 164 
610, 165 $ 


23.010 
181, 158 
194, 163 


23.030 


384, 164 
766, 165 


23.110 


339, 164 
727, 166 


23.150 


53, 157 
304, 166 


25.010 
779, 162 


25.110 

114, 152 SW 
169, 160 SW 
251, 160 SW 


372 
384 
716 

23 
766 
471 
953 
180 





292 Ky 


290 


286 
290 
291 


25.120 
503, 


25.170 
Ky 251, 160 


25.175 
Ky 208, 149 
Ky 251, 160 
Ky 351, 160 


25.260 
Ky 532, 159 


26.010 

Ky 779, 162 

110 

Ky 667, 159 

26.480 

Ky 161, 163 SW 
27.010 


Ky 592, 165 SW 
28.050 
31, 157 


304, 166 


SW 
SW 


Ky 
Ky 


28.300, 28.310 
Ky 800, 165 SW 


28.460 
Ky 690, 149 SW 


300 


40 


490 





KENTUCKY STATE BAR JOURNAL 





28.470 
517, 165 


29.020 


804, 149 SW 
767, 155 SW 
204, 166 SW 


29.040 
204, 166 


29.050 
99, 152 
286, 152 


29.070 


232, 
477, 
357, 
204, 


29.130 
838, 149 
570, 


39, 
682, 
333, 
756, 165 


29.160 
211, 158 


29.240 
727, 166 
29.260 
1, 165 
204, 166 


29.280 


y 312, 158 


30.170 


277, 160 SW 
322, 164 SW 


30.200 


608, 151 SW 
171, 166 SW 





37.240 
292 Ky 215, 166 


38.030 
292 Ky 215, 166 


42.060 
289 Ky 808, 160 


45.020 
285 Ky 795, 149 


45.170, 45.180, 
289 Ky 581, 159 


Ch. 47 


SW 


145 


SW 521 


45.190 
SW 


292 Ky 288, 166 S 


47.020 


285 Ky 17, 146 


56.190 
Ky 73, 149 


57.030 
808, 160 


61.020 
796, 162 


61.060 
480, 158 
486, 161 
498, 161 
503, 


61.080 
693, 157 


231, 163 ‘ 


61.090 
231, 163 


61.290 
428, 166 


62.060 


169, 160 
631, 165 


51 


62.070 
292 Ky 351, 166 


63.220 


292 Ky 12, 165 S 


Ch. 64 
285 Ky 508, 148 


64.010 
Ky 763, 160 


64.030 
Ky 84, 165 


64.090 
Ky 508, 148 


64.150 
Ky 407, 148 S 


64.260 
Ky 679, 151 


66.010 
Ky 119, 149 S 


66.070 
Ky 1, 157 S 


66.090 
Ky 267, 163 


66.140 
Ky 727, 151 


66.170 
1, 157 


66.210 
215, 155 
297, 156 

1, 157 
770, 162 
267, 163 
91, 166 


66.220 
y 100, 147 
800, 149 





297, 156 SW 





KENTUCKY STATE BAR JOURNAL 





Ky 
Ky 
Ky 


Ky 


r 827, 


, 800, 


66.310 
114, 149 SW 
532, 156 SW 
267, 163 SW 


66.330 
267, 163 SW 
67.080 
179, 147 
196, 150 
155 
156 
161 
165 


SW 
SW 
SW 
SW 
SW 


297, 
293, 


67.130 
407, 148 


67.140 


y 511, 154 


68.070 
428, 166 


68.099 


, 293, 161 


68.100 


, 114, 149 


68.110 
17, 146 SW 
68.120 
114, 149 SW 
68.240 
17, 146 SW 
68.370 
428, 166 SW 
69.210 
827, 155 SW 
70.010 
339, 1644 SW 
70.020 
769, 157 SW 


735 
498 
485 





285 
288 


70.030 
508, 148 SW 
693, 157 SW 


Ky 
Ky 
70.180 


Ky 845, 157 SW 


74.010 
Ky 720, 157 SW 


74.100, 74.110 
Ky 155, 163 SW 


74.130 
Ky 720, 157 SW 


74.180, 74.210 
Ky 66, 149 SW 


80.020, 80.070 
Ky 477, 150 SW 


81.010 


5 Ky 142, 147 SW 


* 81.040, 81.050 
Ky 391, 164 SW 


81.060 

Ky 796, 162 SW 
81.190 

, 566, 156 SW 
83.010 

y 241, 160 
, 561, 164 


SW 
SW 


84.010 

719, 160 SW 
84.150 

, 815, 159 


84.160 
y 294, 147 


84.170 
719, 160 S 


84.190 
Ky 815, 159 


697 
303 


485 


285 





84.200, 84.210 
291 Ky 561, 164 SW 


85.110 


288 Ky 566, 156 SW 
85.160 


291 Ky 561, 164 
86.090 


287 Ky 379, 153 
86.110 
1, 157 

293, 161 

161, 163 


Ky 
Ky 
Ky 

86.120 


298, 147 
781, 155 


Ky 
Ky 


86.130, 86. 
Ky 561, 164 


86.140 
Ky 293, 161 
86.150 
, 781, 155 


87.070 

526, 148 

291 Ky 561, 164 

88.080 

291 Ky 561, 164 § 
89.160 

289 Ky 451, 159 
89.570 
203, 158 

699, 162 § 


289 
290 


Ky 
Ky 


89.610 
287 Ky 709, 155 
90.310 
324, 152 


181, 158 


SW 
SW 


287 
289 


Ky 
Ky 


90.340, 90.360 
287 Ky 324, 152 SW 





KENTUCKY STATE BAR 


JOURNAL 





5 Ky 


91.020 


477, 150 SW 931 


91.260 
Ky 25, 160 SW 
91.540 
Ky 850, 162 SW 


92.030 

Ky 203, 158 SW 
92.060 

Ky 1, 157°SW 
92.220 

5 Ky 100, 147 SW 

Ky 203, 158 SW 


92.280 

294, 147 SW 
298, 147 SW 
526, 148 SW 
470, 151 SW 
451, 159 SW 


5 Ky 
5 Ky 


Ky 
Ky 


92.510, 92.530 
Ky 364, 166 SW 


92.300 
Ky 451, 159 SW 


92.330 
Ky 69, 149 SW 
92.340 
Ky 203, 158 SW 


92.430 
Ky 295, 155 SW 


92.450 
Ky 613, 154 SW 


92.650 
Ky 51, 160 SW 
Ky 702, 165 SW 


92.660, 92.690 
Ky 379, 153 SW 


391 


770 





287 
290 
291 


93.050 
83, 151 
241, 160 
151, 163 


SW 
SW 
SW 


Ky 
Ky 
Ky 


93.080 


Ky 241, 160 SW 


93.352 
241, 160 


93.360 


60, 163 SW 


93.370 
4, 152 SW 
60, 163 SW 


94.360 
, 151, 163 S 


94.380 
740, 162 
828, 162 


94.450 
Ky 53, 157 
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342.035 
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y 225, 
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342.140 
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352.340 
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y 340, 152 
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SW 


SW 
SW 


SW 
SW 


SW 


SW 
SW 
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SW 
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r 119, 149 
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356.051 
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Ky 365, 150 
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